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Introduction
The average working or middle class American may never think about whether they could afford a
competent criminal defense lawyer. But, if accused of a crime, they or someone they care about may
have to rely on a public defender. Certainly, millions of fellow Americans rely on public defenders.
At its best, the institution of the public defender is the result of 900 years of struggle in England
and America that culminated in the promise of a lawyer for every defendant who cannot afford a lawyer
and who is facing jail. In the landmark Gideon case in 1963, the US Supreme Court mandated that
criminal defendants be provided free counsel by the court unless they waive the right. In the Miranda
decision in 1966, the Supreme Court required that every suspect in custody be warned, "If you cannot
afford a lawyer, one will be provided for you at government expense." Familiar from TV police shows,
this Miranda warning is almost as iconic as the Pledge of Allegiance.
In a few places, the court appoints an attorney who works pro bono or for a fee. But mostly these
attorneys are salaried public defenders working either directly for the government or for a government
contractor. The lawyers who regularly represent indigent defendants are called public defenders. Most
are competent and dedicated professionals. They have helped millions of low-income Americans
suspected or accused of crimes. Public defenders have succeeded in displacing shyster jail lawyers who
besmirched the profession. Public defenders have helped free the innocent, reduce penalties, and
affirm and broaden constitutional rights for all Americans.
More can and must be done to fulfill the promise of Gideon. The quality of many public defender
programs must be improved. Public defenders need to handle fewer cases and receive more resources.
Public defenders must be able to provide crucial early representation, investigate compelling defenses,
and challenge prosecutorial abuse. More resources are crucial to handle misdemeanor cases. Reports
regularly find that thousands of Americans are convicted of crimes each year with “either no lawyer at
all, or with a lawyer who does not have the time, resources, or in some cases, the inclination to provide
effective representation.”1 The NLADA and other organizations have offered recommendations to
move toward justice.
The continuing struggle for justice should take inspiration from the challenges and victories of the
past. This document tells the story of how we got here, and the heroes who made it happen.

How public defense differs from civil legal aid
Public defense is related to, but different from, civil legal assistance, which helps low-income
people navigate various civil matters like housing evictions, predatory lending, domestic violence, and
accessing government benefits. With limited exceptions, there is not yet a civil right to counsel in the
US.
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In the US, assistance with criminal and civil legal problems is usually provided by separate
institutions operating in separate systems that are funded by separate streams of money. The two
generally operate under separate laws and in separate courts. Of course, sometimes there is overlap. For
example, civil legal assistance may help expunge criminal convictions. Significantly, one national
nonprofit organization, the National Legal Aid & Defender Association (NLADA), advocates for both
systems.
The histories of civil and criminal legal assistance in the US are related, but separate. The best
short history of civil legal assistance is: "Securing Equal Justice for All: A Brief History of Civil Legal
Assistance in the United States", by Alan Houseman & Linda E. Perle (revised May 2018). As a
companion covering the criminal side, this document tells the other half of the story.

Public Defense

Civil Legal Aid

Deals with

Criminal

Civil

Examples

Felonies and misdemeanors

Housing evictions, predatory lending,
domestic violence, accessing gov’t
benefits, etc.

Right to counsel

Yes, when defendant faces possibility of No (with limited exceptions)
jail

Miranda warning
relates to

Yes

No

Primary funding
agencies

Decentralized state and local criminal
justice bureaucracy

Legal Services Corporation (LSC) at
the federal level, plus other state,
local, and private sources.

Cost to provide

Expensive if attorney focuses on case
and hires investigators and experts.

Relatively cheap compared to public
defense.

Main nonprofit
National Legal Aid & Defender Assoc.
organization (same) (NLADA)
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1. English roots: 1118-1700s
Concerning the right to counsel in criminal cases, English practice was better than its theory, and
American theory has been better than its practice. America’s laws promised much, but centuries of
struggle have not fully realized promised rights.
Long before there was an America, England’s laws were parsimonious, but its judges often
allowed counsel to play a larger role than the law permitted. Absurdly, this was least true when most
needed. For most of English history, a defendant was least likely to have a counsel in capital cases and
felonies, when the accused risked death. In America, despite many imperfections, the opposite was
true.
In English courts, denial of counsel in serious cases was only one of a slew of injustices. William
Forsyth, a Scottish lawyer and Conservative member of Parliament, concluded in his history of lawyers
first published in 1849, "[B]ut the truth is, that up to the period of the revolution of 1688 our criminal
trials are a disgrace to the national annals.... They were in fact judicial murders."2
Rebels against this cruel and arbitrary oppression, Americans are justly proud of their American
Revolution of 1776. It led to the Sixth Amendment, due process, the right to assigned counsel, and
eventually public defenders. But few Americans know that England’s Glorious Revolution of 1688
resulted in a law establishing a right to assigned counsel that was later copied almost exactly by the US
Congress. America’s Framers knew their English history and so should Americans of the 21st century.

Days of yore
A law book from around 1118, under King Henry I, says the accused was permitted counsel except
in serious cases. The role of counsel was to advise and perhaps help plead technical or formal questions
of law. At the actual trial, counsel’s role may have been severely limited. Often counsel was a friend or
relative, but professional pleaders (when permitted) were used probably many cases by the reign of
Edward I (1273-1307).
In 1215, the Magna Carta did not mention right to counsel. But it did require “due process”. Seven
centuries later, the phrase “due process” helped enable the creation of the modern public defender in
the US.
For misdemeanors such as libel, perjury, battery, and conspiracy, defendants were allowed counsel
and English courts were often generous in defining what constituted “legal questions” that counsel
could address. Other misdemeanors, often more political in nature, were tried in the court of the Star
Chamber, where defendants had to have a counsel, who had to sign the answer to the charges.3
No counsel was permitted to those indicted for treason or felony (such as larceny, robbery, or
murder) “unless some point of law should arise, proper to be debated.” Blackstone asked: “Upon what
face of reason can that assistance [of counsel] be denied to save the life of a man, which is yet allowed
History of Public Defense
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him in prosecutions for every petty trespass?”4 The reason was the close identification of crown
interests with criminal prosecutions. Fortunately, if they felt so inclined, “English judges might permit
counsel to advise with a defendant as to the conduct of his case and to represent him in collateral
matters and as respects questions of law arising upon the trial.”5

The Enlightenment and the adversarial courtroom
Profound changes in Europe and America were the context for significant changes in the
courtrooms of both England and the new nation. Following is a highly simplified version of the change
from the late Medieval period to the Enlightenment.
Through the 15th and 16th centuries, knowledge came from faith, superstition, prejudice, and
intuition. Individuals deferred to community and church. Monarchs ruled by divine right. The goal of
the criminal justice system was to control crime. Defendants were presumed guilty.
The 17th and 18th centuries were the Age of Enlightenment. Knowledge grew from observation,
skepticism, reason, and science. Individuals became the fundamental units of society. Parliamentary
government increasingly ruled by consent of the governed. Ideally, the goal of the criminal justice
system was fairness for the guilty and innocent. Defendants were presumed innocent.
In English courtrooms, another major change occurred. In its history of the right to counsel, the
Sixth Amendment Center stresses the importance of the evolution in England from the inquisitorial
model of criminal justice (like France today) to the adversarial model (like Britain and the US today).
Under the inquisitorial model, the judge was the chief investigator. He collected the evidence and
questioned the witnesses. Lawyers played a limited role. In non-treason trials
there was no person we would recognize today as the prosecutor. Instead, the victim of a crime or his
family was permitted to hire a lawyer to act as prosecutor, but few could afford the cost. And so the
judge dominated the proceedings.6

England evolved toward the adversarial system, in which the judge was more like a referee whose
goal was fairness in a contest from which truth would emerge. He gave each side the chance to present
evidence, question witnesses, and offer opinions. The change was gradual. Procedures varied widely in
practice from court to court and case to case.
The slow but deep change to the adversarial model increased the demand for, and legitimacy of,
active defense counsel. In 1919, Reginald Heber Smith explained why the adversarial model requires
active defense counsel:
[U]nder our existing system the judge has so little opportunity to “make inequality equal.” His hands are
so much tied that he is more of an aloof umpire than an active protecting official. He … does not himself
interpose objections to testimony… The judge labors under the further difficulty of knowing only those
facts that are introduced in evidence…. since he is neither empowered or equipped to conduct any
investigation.7
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Lack of counsel in famous treason prosecutions
The brutal history of the 1600s left members of Parliament rightly afraid they might personally
suffer a politically-driven prosecution for treason. As a result, they first granted the right to assigned
counsel to those accused of treason. This influenced the American Framers and Congress.
English law and judges were merciless in forbidding counsel to those perceived as dangerous to
the social order, such as Mary, Queen of Scots. During her trial for treason in 1586, she was denied
legal counsel or the right to view the evidence against her. At her trial, she said, "I am alone, without
counsel, or anyone to speak on my behalf.”
In 1600s England, power see-sawed back and forth. Both Whigs and Tories wielded treason
prosecutions as political weapons. Political life was tricky because politicians also risked the crime of
“misprision of treason” – the deliberate concealment of one's knowledge of a treasonable act. Even
loyal members of Parliament knew that a treason trial was an occupational hazard when their side fell
from power. The penalty was death, though the guilty were decently hung like gentlemen and not
drawn, hung, and quartered like the lower classes. Before the Revolution of 1688, the Stuart regime of
King James tried and executed many Whigs. The accused had almost no protections. As Erica
Hashimoto notes:
The lack of counsel in treason cases was particularly problematic [because] the crime of treason had
become very legally complex [and] the Crown was represented by counsel in treason cases, unlike in
most other felony prosecutions.8

Americans should know the story of Lt. Colonel John Lilburne.
During the English Civil War, he fought courageously on the side of
Parliament, captured an enemy stronghold, and was wounded through
the arm. He was a freethinker. His nickname was “Freeborn John”
because he coined the term "freeborn rights", meaning those with which
every human being is born. He published a document intended to serve
as a written constitution for England.
Three centuries later, Lilburne was a favorite of US Supreme Court
Justices Hugo Black and William O. Douglas, who cited Lilburne in
their opinions. Chief Justice Earl Warren mentioned Lilburne favorably
in his 1966 opinion in Miranda v. Arizona.9 In 1968, Black wrote in an
article for Encyclopedia Britannica that the activities of Lilburne and
his associates “… were the natural forerunners, if not the ancestors of
the original written constitution of the American states, the U.S.
Constitution, and the Bill of Rights.10
In 1649, Lilburne was indicted for treason for his writings. At his
trial, “with manly, straightforward bearing”, the “stout-hearted
republican soldier” urged “an Englishman’s right to a fair hearing”:
Over and over again he prayed his judges to assign him counsel,
declaring his ignorance of the formalities and niceties of law, and
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therefore he said, “If you will not assign me counsel to advise and consult with, I am resolved to go no
further, though I die for it; and my innocent blood be upon your hands.” 11

Lilburne was so popular that no jury would convict him. The rest of his short life included another
trial, exile, imprisonment, and death in his early 40s from broken health.
Hugo Black wrote, “The claims of Lilburne … were well known to Englishmen, their families and
friends who left England to settle in the new land of promise in America.”12 Indeed, Thomas
Jefferson’s maternal grandfather married Jane Lilburne, a first-cousin descendant of Freeborn John.
Jefferson had two nephews with first name Lilburne.13 Thomas Jefferson avidly studied English law
and history, though he quoted John Locke, not John Lilburne.

Treason Act of 1696: Influence on the US
Britain's Glorious Revolution of 1688 ended the Stuart line and crowned Queen Mary and her
Dutch husband, William of Orange. This nonviolent overthrow of the monarchy empowered Parliament
and fundamentally changed how England was governed.
Soon after the Revolution, reformist Tories and Whigs cooperated to pass the Treason Act of 1696.
This law was the first and only exception to the longstanding English prohibition against counsel in
felony cases. Amazingly, the law granted assigned counsel! The Treason Act provided that a person
indicted for certain crimes of high treason
shall be received and admitted to make his full defense by counsel learned in the law; and in case any
person so accused or indicted shall desire counsel, the court before whom he shall be tried...shall
immediately, upon his request, assign to him such and so many counsel, not exceeding two, as the
person shall desire, to whom such counsel shall have free access at all seasonable hours. 14

Of course, these were courtesies battling political elites granted to each other out of enlightened
self-interest. A hungry farmer who poached a deer (a felony) had no right to any counsel. Nonetheless,
the Treason Act expressed what English elites felt was fair in cases that might involve them personally.
That principle was influential. As Hashimoto notes:
[T]he Treason Act influenced the colonists and, later, the drafters of the Bill of Rights…. Americans
during and after the Revolution would have known of, and reacted to, the experience of defendants in
treason trials in particular. [I]n debating a number of provisions of the Constitution, the Framers
specifically focused on the use of treason prosecutions to quell dissenting speech. 15

Among its earliest actions, the US Congress used the language of the Treason Act to grant assigned
counsel in all capital crimes. The US Federal Crimes Act of 1790 became law on April 30, seven
months before the ratification of the Sixth Amendment to the US Constitution. The Act echoed the
language of the English Treason Act almost exactly:
“Every person indicted of treason or other capital crime, shall be allowed to make his full defense by
counsel learned in the law; and the court before which he is tried, or some judge thereof, shall
immediately, upon his request assign him such counsel not exceeding two, as he may desire, and they
shall have access to him at all reasonable hours.” 16
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Right to counsel in England after 1700
Although England’s Treason Act benefited a narrow group, it set the tone for a broader right to counsel
in England during the era when America’s Framers lived and worked. In 1765, Blackstone’s
commentaries were published in England. George Thomas notes:
By Blackstone’s day, the rule that no counsel was permitted in serious cases, first recorded during the
reign of Henry I, now had an important exception: “no counsel shall be allowed a prisoner upon his trial,
upon the general issue in any capital crime, unless some point of law shall arise proper to be debated.”
*** Moreover, Blackstone concluded that judges routinely ignored the no-counsel rule for issues that
might be considered outside “points of law”, thus, in effect allowing “counsel to instruct [the prisoner]
what questions to ask, or even to ask questions for him, with respect to matters of fact” as well as “to
matters of law” *** Blackstone notes that counsel could “even . . . ask questions for [the accused]”. 17

Sir James F. Stephen, an authority on the history of English criminal law, noted that by the end of
the 1700s, counsel could usually do “everything necessary for the defendant except address the jury at
the conclusion of the evidence.”18

Illustration 2: Thomas Erskine, hand-coloured
aquatint by James Gillray, 1798. UK National
Portrait Gallery, CC BY-NC-ND 3.0.

Things had improved since John Lilburne’s day.
Treason trials now featured defense counsel. In 1792,
Thomas Paine was prosecuted in absentia in England
for seditious libel and treason. He had already fled to
France. The leading popular theorist of the American
Revolutionary movement was summarily convicted.
But at the trial Paine was defended by prominent
Whig attorney and orator Thomas Erskine. Erskine
defended Paine eloquently. When Erskine emerged
from the courthouse, the crowd honored him by
unhitching the horses from his carriage and pulling it
themselves (with him in it) through the streets to his
home. For taking the case, Erskine braved bitter
personal attacks. But he eventually rose to the office
of Lord High Chancellor – head of the judiciary and
speaker of the House of Lords. In 2001, an American
Bar Association publication called Erskine a “lawyer
for the ages” who “is the professional ancestor of
every lawyer who fights for a client against the
government in a courtroom.”
In 1836, under King William IV, a new law
provided that “all persons tried for felony should be
admitted to make their defense by counsel or
attorney” if they could afford to retain one.19 How did
it work in practice?

[I]n murder cases, it was common for distinguished advocates to come forward to defend them without

History of Public Defense

Page 12

cost, and its is probable that in lesser crimes some counseling would be given when a town character ran
afoul of the law. In rural villages the method of payment of counsel was frequently so flexible that legal
aid was virtually free. Moreover, the inherent power of the courts was broad enough to permit the
appointment of counsel for indigents who were minors or who appeared mentally deficient. 20

In 1903, the Poor Prisoners’ Defence Act allowed judges to appoint counsel in all felony trials.
But except for in murder cases, judges rarely used the law to provide counsel.
The Poor Prisoners’ Defence Act of 1930 mandated counsel in murder cases, but left the judge
discretion in other cases. In practice, results were unsatisfactory.
The Legal Aid and Advice Act of 1949 directed that the defendant should get the benefit of the
doubt in close calls on whether justice required appointing criminal defense counsel. Also, the prisoner
could apply for counsel at an early stage, before arraignment.21

2. American roots: 1600s-1850
The American colonies were not a primitive version of the 21st century United States. The colonies
were a different land at a different time. Britain was far away. By sailing ship, the dangerous Atlantic
crossing usually took at least six weeks and could take as long as eight to twelve. Many colonists fled
religious or economic oppression. All craved land. They built communities on the margin of a continent
that was both bountiful and perilous. Most colonial communities feared God and enforced rigid codes
of morality and custom. Over time, England imposed a more coherent colonial policy. The common
law gained usage. Enlightenment ideas gradually made their mark and shaped what became the
American republic.
The colonies do not have one legal history, but many, often debated by sincere scholars. Colonial
legal records are spotty and the written records and laws can deceive. For example, Connecticut was
relatively late passing a law for assigned counsel, but Connecticut courts by custom probably assigned
counsel in criminal cases more than any other colony.
Things changed over time. The Massachusetts of the Salem witch trials of 1693 was different from
the Massachusetts of the 1770 Boston massacre. The colonies, and later the US and its states, at
minimum confirmed certain rights to counsel that in England remained at the discretion of the court. In
practice, and sometimes by law, counsel were sometimes provided to indigent defendants.

The colonial era
Many early colonial communities had a political outlook that was explicitly religious and
communitarian. At least in early colonial Massachusetts, the ideal was not the liberal Enlightenment but
an Old Testament republic inspired by the Scriptures. In early Massachusetts, truth in a criminal trial
was “not obtained by the jousting and arguments of an adversarial trial”. Instead “colonial conceptions
of truth were based on the sanctity of an oath”.22 The building blocks of society were local
History of Public Defense
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communities, not individuals bound by social contract. Therefore, criminal law focused on protecting
community and religious norms and preserving the stability and harmony of groups of people who
were isolated and dependent on each other. Defendants were permitted assistance in part to strengthen
the legitimacy of the criminal justice system and help the community get back to normal after a crime.23
How did it work?
Although not all criminal cases had defense counsel, preliminary research has shown that a surprising
number of defendants did have some sort of assistance at trial. Sometimes, colonial criminal trials
provided appointed counsel, where the judge would choose a bystander in the courtroom to sum up the
case for the defendant. When there was counsel for the defense, it was usually someone not formally
trained, who was often part of the immediate society and was thus familiar with the case, the defendant,
and the general community.

Colonists mistrusted both the English crown and paid counsel
Colonial Americans did not trust the crown:
Because the European people that arrived on the shores of America were, in many instances, those who
had been subject to religious persecution in European courts, the presumption of guilt was never going
to work here. The Enlightenment was in bloom and people had begun questioning the tyranny of the
crown, so the colonial settlers were, perhaps, predisposed to take a more adversarial approach to
criminal justice. The people of the new American colonies were suspicious of concentrated power in the
hands of a few. An individual’s right to liberty was self-evident, and there needed to be a high threshold
to allow a court to take away the liberty that the Creator had endowed to each and every individual. The
new colonies were not going to set up justice systems that would railroad defendants simply because the
accused was ignorant of the law.24

Many colonies had counsel and an adversarial process.
But with the introduction of defense lawyers in colonial America, criminal trials started to become actual
trials. Procedural rules started to be written down and codified. Evidence, including hearsay, could no
longer be introduced without restraint. And the presumption of guilt became increasingly contested. This
was the birth of the adversarial system – a system based on the simple notion that the truth is best made
clear through the back and forth debate of opposing perspectives. As such, lawyers were routinely
appointed to the accused in serious cases, as defense lawyers often rode circuit with judges hoping to get
the experience that came from appointed criminal work. 25

Nonetheless, in many colonies there was a profound distrust of attorneys, especially if paid. No
right to counsel as we know it was recognized in the founding documents of important colonies such as
Virginia, Massachusetts, and Carolina. The 1669 Fundamental Constitutions of Carolina, authored by
John Locke, deemed it a “base and vile thing” for anyone to plead another’s cause for “money or
reward”.26 Likewise, the 1683 charter of East New Jersey forbade paid assistance at trial.27
This evolved over time. In the late 1600s, New York by custom permitted defense counsel, more
commonly in New York City than in the rural areas upstate.28 A 1669 law in Rhode Island permitted
criminal defense counsel.29 By the early 1700s, the bias against attorneys began to ebb. The 1701
charters of Delaware and Pennsylvania allowed criminal defendants to have the “same privileges of
witnesses and council as their prosecutors.”30
History of Public Defense
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Nonetheless, many colonial-era defendants did not have counsel, as demonstrated in this snapshot
from colonial New Jersey:
While it is impossible to know definitively how often lawyers were used in court, case reports from the
Court of Oyer and Terminer in New Jersey from 1749–1762 permit us to estimate that lawyers assisted
criminal defendants in fifteen to twenty-five percent of cases that went to trial. These data suggest both a
custom of self-representation and an economic reality: most citizens could not afford the services of a
lawyer and no system existed for the state to pay legal fees for indigent defendants. 31

Enlightenment influence in America
The United States and its Framers were children of the Enlightenment, influenced by thinkers such
as Italy’s Beccaria and England’s Blackstone.
Beccaria and Blackstone
On March 5, 1770, British soldiers guarding the Boston Customs House fired upon and killed
several colonists. American school children learn about the Boston Massacre, which leading patriots
such as Paul Revere and Samuel Adams publicized to stoke anti-British sentiment. John Adams later
wrote that the "foundation of American independence was laid" on March 5, 1770.32 In November of
that year, eight British soldiers were tried for murder. Lead counsel for the defense was John Adams,
who said later that it was “one of the most gallant, generous, manly and disinterested actions of my
whole Life, and one of the best pieces of service I ever rendered my country.”33 He took the case to
ensure the soldiers got a fair trial in order to prevent British retaliation and avoid alienating patriotic
moderates.
When Adams stood in the courtroom on December 3, 1770, his first words were:
May it please your Honours and you Gentlemen of the Jury, I am for the prisoners at the bar, and shall
apologize for it only in the words of the Marquis Beccaria: “If I can but be the instrument of preserving
one life, his blessing and tears of transport, shall be a sufficient consolation to me, for the contempt of all
mankind.”

The Marquis Cesare Beccaria was an Italian political theorist. His popular book An Essay on
Crimes and Punishments was published in English in Charleston, South Carolina in 1777 and in
Philadelphia in 1778. The book was very influential in England as well as the colonies. “Early
American jurists, as well as the Founders themselves, often turned to Beccaria for guidance.”34 The
Founders modeled their new nation after Ancient Rome. They would have been impressed when the
Italian pointed to the “noble” Ancient Roman example that permitted counsel:
With them, the evidence was heard publicly in presence of the accused, who might answer or interrogate
them, or employ counsel. This procedure was open and noble; it breathed Roman magnanimity. 35

In his defense of the British soldiers, Adams also quoted the great Englishman William Blackstone.
This shows the importance of Blackstone to Americans:
“Blackstone’s Commentaries on the Law of England, published in the late 1760’s, were required reading
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on both sides of the Atlantic, and became a cornerstone for developing American jurisprudence.” 36

Blackstone was arguably more influential in America than in England. His four-volume
masterpiece was portable. A lawyer on horseback could carry the complete Blackstone in a saddlebag.
But it would take a wagon to haul the extensive library of common law precedents. As common law
traditions spread on the American frontier, judges and lawyers carried Blackstone and read him with
reverence.
As noted previously, Blackstone thought it unreasonable that counsel be allowed to the accused in
cases of misdemeanor, but denied in cases of felony. Though Blackstone observed approvingly that
English judges often informally loosened the strictures on counsel, Blackstone wrote that “this is a
matter of too much importance to be left to the good pleasure of any judge, and is worthy the
interposition of the legislature.”37 Indeed, the Framers made sure that America’s Constitution and laws
permitted counsel and did not leave it to the “good pleasure” of judges.

The Constitution and early federal and state laws
The Constitutional Convention concluded in September 1788. The Constitution was ratified in
June 1788. The Bill of Rights was ratified in December 1791.
1790: Federal Crimes Act guarantees (unpaid) assigned counsel
Even before the Sixth Amendment was adopted, Congress went further. It enacted the Federal
Crimes Act of 1790, which guaranteed (unpaid) assigned counsel to defendants in federal capital
crimes:
“Every person indicted of treason or other capital crime, shall be allowed to make his full defense by
counsel learned in the law; and the court before which he is tried, or some judge thereof, shall
immediately, upon his request assign him such counsel not exceeding two, as he may desire, and they
shall have access to him at all reasonable hours.” 38

As noted above, this language in the US Federal Crimes Act of 1790 mirrored almost exactly the
words of the English Treason Act of 1696. Note that the law only applied to defendants in federal
capital cases, so a relatively small number. Adopted later, the Sixth Amendment applied to more types
of cases but did not promise assigned counsel.
1791: Sixth Amendment establishes permissive right to counsel
One historian summarized state proposals for what ultimately became the Sixth Amendment to the
Constitution as drafted by James Madison:
State conventions sent proposals to the Framers for rights to be included in the Bill of Rights. Five
mention some version of a right to counsel. Three were identically worded: “be allowed counsel in his
favor” (North Carolina, Rhode Island, and Virginia). The Pennsylvania minority proposal tracked the
colonial constitutions, seeking a right “to be heard by himself or his counsel.” The New York proposal
was to guarantee the accused “the assistance of Council for his defence.” Madison chose the New York
language, with a change of spelling and capitalization, and the clause guaranteeing the right “to have the
Assistance of Counsel for his defence” became part of the Constitution without change. 39
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As adopted, the Sixth Amendment established a right to counsel in criminal prosecutions that was
permissive. It said:
In all criminal prosecutions, the accused shall enjoy the right ... to have the assistance of counsel for his
defense.

As the Sixth Amendment Center notes:
That is, the accused had the right to have a lawyer present if the accused could afford to hire one or
could get one to represent him for free, but a state did not have to appoint an attorney if the accused
could not obtain his own. The question of whether to appoint counsel to those of insufficient means was
left up to each state.40

Early state laws on right to counsel
Shortly after ratifying the Constitution, most states passed statutes guaranteeing the right to
counsel in at least certain types of cases, especially capital cases. Since the penalty for many crimes,
such as robbery, was often death, many defendants in serious cases had the right to counsel.
At the moment when the Bill of Rights was ratified in December 1791:
7 of the original 13 states permitted the right to counsel in their state constitutions.
5 or 6 of the original 13 states appointed counsel for criminal defendants by law or custom in at
least some types of cases (such as treason or where the penalty was death), though one or two more
enacted statutes in the 1790s.
Only Connecticut (by custom) appointed counsel in all criminal cases (as of 1796 and perhaps
sooner). In 1794, New Jersey enacted a statute requiring appointment of counsel “in the case of any
person tried upon an indictment”. Another historian summarized:
The Georgia Constitution of 1798 provided: “No person shall be debarred from advocating or defending
his cause before any court or tribunal, either by himself or counsel or both.” Of similar import are the
Delaware Constitution of 1792; the Maryland Declaration of Rights of 1776; the Massachusetts
Constitution of 1780; the New Hampshire Constitution of 1784; the Pennsylvania Constitution of 1776;
and the Vermont Constitution of 1777.41

In Powell v. Alabama, the US Supreme Court reviewed the history of the right to counsel for
felonies and concluded:
thus appears that, in at least twelve of the thirteen colonies, the rule of the English common law [to deny
counsel in felony cases] had been definitely rejected, and the right to counsel fully recognized in all
criminal prosecutions, save that, in one or two instances, the right was limited to capital offenses or to
the more serious crimes, and this court seems to have been of the opinion that this was true in all the
colonies.42
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1800s: Lawyers multiply, publicly paid prosecutors emerge
George Thomas wrote that the growing number and presence of lawyers in American society
increased criminal defendants’ desire for their own lawyer:
The number of lawyers surged after the Revolution, and grew even more rapidly in the fifty years after
the Civil War. Much of this growth was due to the rapid expansion of commerce and land ownership as
the insular east coast grew to meet the Pacific Ocean. With commerce comes money, and money both
requires and pays for expert assistance. Most criminal defendants, then as now, had little money and no
lawyer to help in dealing with the “blunt, merciless, and swift” criminal law that existed in typical
criminal cases throughout the nineteenth century. The difference that the nineteenth century made,
however, was one of expectations. While it seems likely that some eighteenth century defendants made
their defense personally out of choice, it seems far less likely that this would be true by the end of the
nineteenth century. As lawyers became ubiquitous in business dealings, and more visible in politics and
the local community, most criminal defendants would surely want a lawyer. That they could afford one
was still unlikely in most cases as we entered the twentieth century. 43

The publicly paid prosecutor emerged in the 1830’s to represent the state. Up to then, local crimes
were prosecuted, if at all, by private citizens. Expansion and growth of the economy and the country
found private prosecutions too unreliable and costly for private citizens. In response to this need, states
either empowered the attorney general of the state to pursue prosecutions or, more commonly, provided
for an elected local prosecutor.
It’s important to note that the existence of publicly paid prosecutors became one important
justification for publicly paid defenders to even the scales of justice. For example, in 1914, Dean John
H. Wigmore noted that the creation of the official prosecuting attorney justified creation of a
corresponding salaried public defender:
The thought of placing the bar upon an official salary status will be for many the subject of derisive
incredulousness. No doubt, in its radical entirety, it could be only feasible after another generation of
change. But in the meantime it need not be laughed at for the simple reason that we ourselves have
already in part done it. … the official prosecuting attorney is unknown in the English common law.
Invented in France five centuries ago, the official prosecuting attorney remained unknown in England,
and America reinvented him a century ago. *** Thus, we have already officialized the bar on one-half of
the criminal side; and in some states the law does not even permit the appearance of a counsel privately
retained on the side of the prosecution. It is at least not a radical step to officialize the criminal bar on the
other half.44

Early reformers suggest something like public defender
Which American first suggested the idea of the public defender? Reginald Heber Smith credited
Benjamin Austin of Boston. Austin, was an idealist who opposed “subtlety” and “lawcraft”. Like other
idealists, he wanted his defender to represent the rich as well as the poor. He wrote under the
pseudonym Honestus in 1786:
As we have an Attorney-General who sets in behalf of the State, it is proposed that the Legislature
appoint another person (with a fixed salary) as Advocate-General for all persons arraigned on criminal
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prosecutions; whose business should be to appear in behalf of all persons indicted by the State's
Attorney.45

In 1855, a Boston-based monthly published an article entitled "A District Attorney for Poor
Criminals" that urged appointment of an attorney to represent indigents accused of minor crimes.
The attorney would consult with the prosecutor to find cases that merited representation. The
article, reprinted from the Boston Herald, appeared in the reformist publication The Prisoner's
Friend.46

3. Reformers and the idea of the
public defender: 1880s-1920s
In the late 19th and early 20th centuries, powerful social forces set the stage for action. Fearing
socialist agitation, the Progressive establishment embraced historic reforms that created crucial
institutions. From the East, Reginald Heber Smith, the brilliant civil legal aid lawyer from Boston,
played a crucial role in the formation of SCLAID and the NLADA. From the West, feminist lawyer
Clara Shortridge Foltz (1949-1934) was recognized during her lifetime as the “founder of the public
defender”.47
This section focuses on the sources of their ideas, and the debates on the concept of the public
defender. Separate sections examine local and state developments and national-level organizing.

Social forces
Expanded and improved public defense (and legal aid generally) was a reform response to major
social changes in the US in the late 19th and early 20th centuries. Reginald Heber Smith described them
as
“Complex and somewhat obscure social forces of revolutionary proportions – immigration, urbanization,
industrialization, the rise of the wage-earning class, unemployment, the loneliness and poverty that were
the concomitants of booming cities...”48

A similar list of “changing conditions” were cited by Elihu Root in 1919 in his foreword to Justice
and the Poor to explain why the US had so far neglected its duty to improve justice for its poor:
I do not think that we should be over-harsh in judging ourselves, however, for the shortcomings have
been the result of changing conditions which the great body of our people have not fully appreciated. We
have had in the main just laws and honest courts to which people -- poor as well as rich -- could repair to
obtain justice. But the rapid growth of great cities, the enormous masses of immigrants (many of them
ignorant of our language), and the greatly increased complications of life have created conditions under
which the provisions for obtaining justice which were formerly sufficient are sufficient no longer. [W]e
have been slow to appreciate the changes of conditions which to so great an extent have put justice
beyond the reach of the poor. But we cannot confine ourselves to that criticism much longer; it is time to
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set our own house in order. And as we do we should recognize with gratitude the noble and unselfish
men and women whom this book shows to have been devoting themselves to the task which most of us
have been neglecting.49

After the Civil War, the industrial revolution quickly powered the US to become the largest
industrial nation in the world by 1914. The resulting wealth of the Golden Age was hoarded by tycoons
and robber barons largely free of economic regulation. Meanwhile, the wage-earning class worked
with little security or safety net. The result was labor unrest and the Red Scare, which made the
moderate idea of the public defender seem reasonable.
Accelerating industrial modernization changed society. Beginning around 1850, first wave
feminism sought education and employment for women, and later the right to vote and political reform,
as advocated by women lawyers like Clara Foltz. Meanwhile, the idea of modern efficiency seemed to
hold the answer to every problem, including broken criminal courts.
Meanwhile, immigration exploded. Jobs, cheap land and convenient steam transportation brought
a third wave of immigrants. Southern and eastern Europeans came to the east coast and Chinese to the
west coast. During 1870-1910, the percentage of US residents born abroad reached a level not
approached for another century, peaking in 1890 at 14.8 percent.50 Many new arrivals did not speak
English and came from societies where poor criminal defendants would never hope for justice in court.
In the US, they were exploited. Too poor to obtain fair representation in criminal matters, they sought
help from social agencies or ethnic societies of fellow immigrants.
Workers followed the jobs from farms to cities. Between 1870 and 1920, 11 million Americans
migrated from rural to urban areas. Of the 25 million immigrants during the same period, the majority
came to the cities. By 1920, for the first time in US history, more Americans lived in cities. (Smith and
Bradway, 1926, p. 1) Beginning in 1916 with labor shortages during WWI, the Great Migration brought
African Americans from the segregated South to northern cities. An estimated 400,000 African
Americans left the rural South during 1916 through 1918 alone. In the city, workers found jobs but not
justice. Big northern cities were overwhelmed. Basic services were inadequate. Corruption was
rampant. Crime rose. The Progressive Movement arose to offer solutions.

Justice for the common man: Antidote to unrest
Back in the old country, it was even worse. Europe and Russia suffered from social stagnation,
economic exploitation, ethnic tension, and war. Communist and Socialist movements culminated in
Russia’s Bolshevik revolution of 1917 and Berlin’s Spartacist uprising of 1918.
The US elite was scared. In 1901, American anarchist Leon Czolgosz assassinated US President
William McKinley. In 1910, Iron Workers union organizers dynamited the anti-union Los Angeles
Times, killing 21. Anarchist bombings in the US peaked in 1919. But real threats such as these were
equated with moderate labor activism for better wages or a ten-hour workday. Police savagely beat
workers who dared unionize, let alone strike. For decades after 1905, the US Supreme Court’s Lochner
decision was used to invalidate moderate protections for workers. Without hope for reform, and
inspired by events in the old country, many workers dreamed of revolution in America.
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Enlightened members of the US elite used the Red Scare of the early 20th century to sell relatively
modest reforms. When they were raising money or demanding action, proponents sold legal aid and
public defense as the antidote to disillusionment, sedition, anarchy, and revolution. For example,
Reginald Heber Smith cited a speech by Lyman Abbott at a 1901 dinner of the New York Legal Aid
Society:
If ever a time shall come when in this city only the rich man can enjoy law as a doubtful luxury, when
the poor who need it most cannot have it, when only a golden key will unlock the door to the court
room, the seeds of revolution will be sown, the firebrand of revolution will be lighted and put into the
hands of men, and they will almost be justified in the revolution which will follow. 51

In 1919, Charles Evans Hughes begged the annual meeting of the American Bar Association
(ABA) to get more involved in legal aid:
There is no more serious menace than the discontent which is fostered by a belief that one cannot
enforce his legal rights because of his poverty. To spread that notion is to open a broad road to
Bolshevism.52

Henry S. Pritchett, President of the Carnegie Foundation, emphasized in his introduction to Justice
and the Poor the impact on the immigrant:
For no group in the citizenship of the country is this more needed than in the case of the great mass of
citizens of foreign birth, ignorant of the language, and helpless to secure their rights unless met by an
administration of the machinery of justice that shall be simple, sympathetic, and patient. To such the
apparent denial of justice forms the path to disloyalty and bitterness.... [The word] “democracy” [is
used] sometimes to describe a class rule more autocratic than that of the Czar.... An autocracy can exist
without law, but a free democracy cannot. The very existence of free government depends upon making
the machinery of justice so effective that the citizens of the democracy shall believe in its impartiality
and fairness.53

Reginald Heber Smith echoed this warning:
The effect on the immigrant is peculiarly unfortunate. He comes to this country, often from lands of
injustice and oppression, with high hopes, expecting to receive fair play and square dealing. It is
essential that he be assimilated and taught respect for our institutions.... Through bitter disillusionment
he becomes easily subject to the influences of sedition and disorder. … And when the law recognizes
and enforces a distinction between classes, revolution ensues.... 54

Smith later noted in Justice and the Poor that other countries had evolved some form of defender
in criminal court, including Scotland, New Zealand, Rome, Argentina, Norway, and Denmark.55

Edward Bellamy and the Nationalist movement
In 1888, an obscure Boston lawyer named Edward Bellamy published a utopian novel entitled
Looking Backward. Set in the year 2000, it depicted a technocratic but kinder future where every
citizen was employed and cared for by the national corporation, which also owned the major industries.
The novel was an astonishing success, outsold in the 19th century only by Uncle Tom’s Cabin. Inspired
by the book’s hopeful vision of equality, Americans founded hundreds of Nationalist clubs to discuss
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and promote the new society sketched in the novel. Little remembered today, the brief Nationalist
movement “was the direct ancestor of Progressivism generally, and particularly of the Progressive
public defender”.56 Some participants in the Nationalist movement also were active in the People’s
Party or Populist Party. Clara Foltz helped found the 600-member Nationalist club in San Diego and
later became its president.
Among Nationalism’s specific proposals was a public defender for criminal defendants. In 1892,
Bellamy specifically urged in a movement publication making criminal defense a public function and
eliminating private lawyers completely. Under this system, he wrote, “’the poorest man would be sure
of a fair defense and the richest man would not be able to get anything more.’ Free justice: No paid
attorneys in criminal cases, was Bellamy’s slogan.”57 Bellamy was concerned not just that the poor
lacked attorneys but also that the rich used attorneys to evade deserved punishment.
Like the later Progressive vision, Bellamy’s public defender would work for justice rather than the
defendant. Bellamy’s utopian, technocratic idealism caused him to support abolishing the jury system,
since everyone in the court would simply be seeking the truth:
The “presentation of the prisoner’s case would be fair, temperate and adequate, but no special pleading
or special devices would be employed to delay or defeat justice.” On the other side, the prosecutor,
unprovoked by defense tactics, would not exhibit that “vindictiveness toward the prisoner which now so
often scandalizes justice, but would confine himself, as he always should, to a clear presentation of the
evidence.”58

Back in the real world, Foltz loved juries and won renown by persuading them. Nonetheless, the
Nationalist movement inspired by Bellamy encouraged interest in the idea of the public defender.
Nationalists were key participants in the first and only national meeting of the Women’s National
Liberal Union (WNLU) held in Washington, DC in early 1890. It was the first time the concept of
public defense was ever debated at a national meeting. The convention’s underwriter was William
Aldrich, the businessman founder of a model Alabama mining town. Aldrich arranged that a whole
afternoon of the three-day event was dedicated to public defense, and offered a challenge grant to
promote and monitor public defenders.59 Aldrich introduced Foltz as the lead speaker on the topic. The
Washington Post reported that “[e]arly in her remarks, [Foltz] gained the sympathy of the audience and
her strong words frequently called out bursts of applause.” During the subsequent discussion, the public
defender concept was championed vigorously by Foltz, Aldrich, and Belva Lockwood, the first woman
lawyer admitted to the Supreme Court Bar.60 Although the WNLU and Nationalism faded quickly,
Babcock notes:
“Yet the movement had a significant afterlife, especially in California, where the People’s Party took up
Nationalism’s various causes, and then itself melded smoothly into twentieth-century Progressivism. 61

Clara Foltz: Founder of the public defender
At age 15, Clara Foltz eloped with a Union soldier who later abandoned her with five young
children under the age of 11.
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In San Jose, California, she received
childcare help from her mother and studied
law at her father’s law office.62 The California
code prohibited women from becoming
lawyers. So she and allies persuaded the
California legislature to pass the Women’s
Lawyer’s Bill, which allowed women to take
the bar. Four months later, in 1878, she passed
the bar. The University of California’s
Hastings Law School refused to admit her, so
she sued the school and won. In 1879, she and
her allies “lobbied through an amendment to
the California Constitution making the Women
Lawyer’s Bill part of the fundamental law. It
was the first such clause in any American
constitution.”63 She was just getting started.
As the first California woman admitted to
the bar, she was shut out of lucrative civil
work. For the first five years she “mostly
helped dependent women obtain divorces” and
represented indigent criminal defendants,
usually as unpaid assigned counsel. As her
biographer Barbara Babcock notes, “Too often
Illustration 3: Clara Foltz on the cover of the magazine
she had found herself on trial, along with her
she edited and published.
clients”, criticized in court for “doing the dirty,
unfeminine work of representing criminals.”
Prosecutors hated to lose to a woman, and resented "the unsporting advantage she had with the all-male
juries." During her first 15 years of practice, she experienced every kind of prosecutorial abuse.
In 1893, in People v. Wells, she lost a case through egregious prosecutorial misconduct and filed an
appeal of it to the California Supreme Court. The then departed for the Chicago World’s Fair.64 There
she delivered her famous 1893 speech. Later reprinted in the Albany Law Journal, it was the first
proposal for a public defender published in any American legal journal.65 Like a sermon, it first
sketched the ideal public prosecutor. Then she described the reality of how the prosecutor was
corrupted into committing every malicious abuse. She blamed prosecutors’ power, “the vanity of
winning cases”, and “the lust for gold”. Her proposed solution was simple: “For every public
prosecutor there should be a public defender chosen in the same way and paid out of the same fund.”
The public defender would be an honored official, not be a professional charity or “kindergarten” for
fledgling lawyers. The defender would defend all who wished, both rich and poor.66
Upon her return to California, the state Supreme Court handed her total victory in her appeal of
People v. Wells, thereby creating “a forceful precedent”. As Babcock emphasizes, this was significant
because “[t]he idea of an impartial statesman-prosecutor was not, in fact, widely articulated or
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popularly accepted in the late nineteenth century.”67 Her California Supreme Court victory in People v.
Wells had lasting impact.
Forty years later [in 1935], the US Supreme Court cited Wells as the most “apposite” case on
prosecutorial misconduct. In its first full dress opinion on the subject [Berger v. United States, 295, US
78 (1935)], the Court used now familiar words about “striking hard blows, but not foul ones” and spoke
also of the prosecutor’s ”duty to refrain from improper methods calculated to produce a wrongful
conviction.”68

Babcock notes that, as of 2006, the Berger opinion “is still the leading authority on prosecutorial
misconduct.”69
In the states, various reformers promoted public defender legislation. Reginald Smith wrote, “[B]y
1896 legislation pointing toward public defense had been introduced in a dozen states.”70 Foltz drafted
model legislative text. Versions of the Foltz Defender Bill were introduced in more than a dozen states
in the winter of 1897. Though the bill passed nowhere, many newspapers gave the idea favorable
coverage. The Harvard Law Review said that the idea merited consideration in large cities. But the
New York Times called it “absurd” and “a female attorney's strange project”. The New York Daily
Tribune deemed it “ridiculous”. She claimed to have personally gotten the bill introduced in 16 states
by 1912 and 32 states by 1922.71
The bill was championed by Progressives, especially in California, where the first public defender
office was established in 1913 in Los Angeles County. In 1920, California established a statewide
defender option and Foltz stood stood all night receiving congratulations.72
Foltz had many other extraordinary activities and events. For example, in 1910, she became
America's first female deputy district attorney in Los Angeles.

Mayer C. Goldman: New York advocate for public defenders
In New York state, the public defender idea was championed by Mayer C. Goldman, who insisted
that public defenders should represent the rich also. In 1917, he authored the book The Public
Defender. For decades thereafter, he continued to advocate for creation of a public defender system in
New York state. He was influential but perennially disappointed.
Harrison Tweed observed in 1951 that, when the Voluntary Defenders Committee began in
Manhattan in 1917, it was popular with all but shyster lawyers and
Mayer C. Goldman, who was dedicating his life to establishing Public Defenders in New York State. Mr.
Goldman was a zealot and, like many other zealots, carried his zeal too far. Not content with demanding
that the poor must be taken care of by a Public Defender he went further and insisted that every
defendant in the criminal courts must be so represented and thus denied the right to select his own
counsel. This may have been one of the reasons why his bill was perennially defeated in the
Legislature.73

Goldman wrote two months before his death in 1939, “It is easier for a camel to go through the eye
of a needle than it is to make a rich criminal go to prison.”74
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The Progressive movement’s public defender
The Progressive era began in 1890s and produced a climate of widespread social activism and
political reform which lasted well into the 1920s. Progressives believed in scientific management and
thoughtful regulation. They sought to eliminate rampant urban corruption through efficient and fairly
administered public institutions. Progressive leaders in the legal field included Charles Evan Hughes;
Northwestern Law School Dean John Henry Wigmore; Reginald Heber Smith; Elihu Root; and William
Howard Taft.
The ineffective and corrupt assigned counsel system in the urban criminal courts was exactly the
kind of evil they opposed. Progressives favored some form of defender in criminal courts, whether
publicly or privately funded. They differed from Foltz on the details. Equal rights advocates like Foltz
wanted to give the poor the same defense would get if they had money. In an imperfect world, they
wanted to give the poor an equalizer. In contrast, due process advocates like the Progressives wanted
the one best system that “would protect the factually innocent and assure generalized fairness to all.”75
Ultimately, the Progressives turned Foltz’s idea into an institution. She counted it as a victory and
claimed credit.
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The idea of the public defender: Clara Foltz & Progressives compared
Clara Foltz
Overall goals Equal rights

Progressives
Due process and efficiency

Vision &
context

Equal rights idealism fighting to even
Technocratic and reformist outlook that uses
the odds in an imperfect, unjust world. science and analysis to eliminate rampant
Rights-based presumption of innocence corruption through efficient, and fairly
administered public institutions.

Political
context

Public defender is part of the
“sisterhood of reform” of institutions,
like woman suffrage, referendum and
initiative, etc.

Remove legitimate gripe in order to restore
public faith in legal profession, criminal justice
system, and democratic capitalism. Resist
socialism.

Role of public Individual adversarial advocate who
Progressive public servant who seeks due
defender
obtains the best possible result for each process and makes the entire justice system
accused.
fair, impartial and efficient
Who
chooses?

Equal to and chosen in the same
Chosen by the judiciary (Smith chose this
manner as the local prosecutor – either method to break the log jam in New York at
elected or appointed
the time over opposition to the Foltz idea of
electing the defender)

How funded? Publicly funded in a manner
comparable to the prosecutor

Privately funded if possible, otherwise publicly
funded.

Client
eligibility

Appointed in every case (for rich and
poor alike) with the defendant retaining
the option of also hiring an additional
attorney.

Only appointed in cases where the defendant
could not afford counsel – in fact they felt the
defendant should pay a small stipend “in
proportion to those who could afford counsel”
to avoid the stigma of charity.

Civil cases?

Handles civil and criminal cases

Criminal cases only (generally)

Representation of
“obviously
guilty”
defendants

Rights-based presumption of innocence Protect the innocent and see that
in every case.
the guilty are fairly punished, not overpunished. Promote efficiency through an
increase in guilty pleas by those whom the
defender believed guilty.
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4. Local and state developments:
1870s-1920s
General themes
Urbanization and the assigned counsel system
Through the 19th century, almost all criminal legal assistance in the US was provided by assigned
counsel, paid or unpaid. The results varied depending on law, custom, and practice. It made most
sense in stable communities including rural areas and small cities.
In a simpler time, the system of assigned counsel functioned relatively well even in smaller cities,
according to Emery A. Brownell. He explained that, earlier in American history, stable communities
fostered "wider personal relationships and personal responsibilities. More often than not the defendant
was known to the counsel assigned him." Appointed counsel gave their best "because the courthouse
was the center of community interest" and offered the professional opportunity "to match one's skill
against the district attorney", who was also a general practitioner. Because criminal prosecutions were
few, "attorneys were never burdened by frequent or extended appearances on assigned cases."
All that had changed, except in the smallest communities, Brownell explained in 1951:
Communities are much larger. Their populations are constantly changing in composition. There are
large-scale migrations of labor for seasonal and economic reasons. The courthouse has been superseded
by many other attractions. The majority of district attorneys acquire high proficiency in the practice of
criminal law, while the rest of the profession for the most part shuns it. In large cities the number of
attorneys in private practice who can match the specialized knowledge and ability of the district attorney,
or of his assistants, is small. The ones who can are usually the attorneys whose practices are heaviest and
who have the least time and energy for charitable work. 76

Private money inadequate to fund criminal defense
The failures and abuses of the assigned counsel system were at their worst in the big cities. There,
especially in the East and Midwest, various charities and immigrant societies had begun to offer civil
legal aid. These organizations provided little criminal defense though the exact history is unclear
because their missions evolved and the lines between civil and criminal work could be fuzzy. Early on,
many of their clients were women and children. Later, the typical “worthy” client became a male
breadwinner denied his honest wages. As these legal aid societies grew and organized, they recast
themselves not as charities run by (often female) social workers but as legal services offices run (often
by men) more like law firms and supervised by the bar, whose support was needed.
With experience and specialization, the societies focused on civil work even though some regularly
expressed the aspiration to soon start handling more criminal cases. Two financial realities prevented
privately-funded legal aid offices from helping many criminal defendants. First, money and staff were
scarce. As Harrison Tweed notes in his history of the Legal Aid Society of New York City, “[b]ecause
the work on the criminal side consists mostly of the preparation and trial of cases, the cost is very much
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higher for each person served [than civil work].”77 So the Legal Aid Society early on set a policy that
no criminal case was taken without special permission from the Society’s top leadership. Because the
Legal Aid Society of New York City was so respected, legal aid offices in other cities copied that
policy, or simply did not take criminal cases.78
Second, Tweed explained that it was much harder to raise private contributions for criminal
defense work:
[T]here are many who do not like the idea of giving money for the defense of so-called criminals. A
good deal of education is necessary to make people understand that the right of the accused to competent
counsel and a fair day in court is one of our most highly prized heritages. 79

Tweed was an expert fundraiser who grew up in wealth. He went to law school in exchange for the
promise of a polo pony from his father. If it was difficult for Tweed to raise private money for criminal
defense in America’s financial capital, then it was almost impossible everywhere. Writing in 1951, he
was proud of the privately-funded criminal defense work of the Society “and a few similar
organizations elsewhere”. Nonetheless, he “candidly” admitted that “there is little basis for hope that
private organizations can obtain funds to do the work adequately”. Therefore, he concluded, “the only
hope for countrywide protection of defendants who have no money with which to pay a lawyer is in the
public defender system”, which he urged the bar to accept.80
Progressive California puts stodgy New York to shame
The New York City bar generously gave its time and money for criminal defense work.
Unfortunately, the bar’s insistence on a privately funded system meant that the Legal Aid Society’s
criminal defenders barely covered Manhattan and Brooklyn by 1951 while shyster lawyers
predominated in the other boroughs. In the New York State legislature, public defender legislation had
still not passed by 1951.
In contrast, the public defender office of Los Angeles County opened its doors in 1914. Two years
later, it was the leading public defender in the country and jail lawyers had been eliminated. In 1920,
California passed statewide legislation allowing for public defenders.

Nevada: Rural leader on paid assigned counsel
In the 1870s, raw and rural Nevada passed laws that set an example for the rest of the country. As
the Sixth Amendment Center wrote in a remarkable document prepared in 2013 for the Nevada
Supreme Court Indigent Defense Commission:
“[T]he state’s judicial and legislative history is rich with a commitment to equal access to justice for
poor people in criminal proceedings; a state commitment that far predates any federal action on the
issue. Indeed, as early as 1875 to 1879 Nevada was the very first state in the union to authorize the
appointment of attorneys in all criminal matters, including misdemeanors, and the required payment of
attorneys for the services rendered.” 81

The father of the right to counsel in Nevada was Thomas Wren. He was born in the Midwest in
1826. When he was young, his parents died. “[W]hat little property that was left to him was swindled
History of Public Defense

Page 28

away by a lawyer retained to look after his best interests.” He migrated west to California, mined gold,
became a lawyer, and then moved to Nevada. There he became a law-and-order prosecutor, mining
executive, and Republican politician in the state assembly and US Congress.82 Wren never forgot what
it meant to grow up poor and vulnerable. As was written about him in 1875:
“[Wren's] purse and services have always been at the command of honest poverty and distress, and
hundreds of struggling and unfortunate men in this State have been aided and their rights secured
through his exertions.”83

Nevada became a state in 1864. Trial judges rode
circuit, often accompanied by attorneys hoping for a case.
According to the Nevada Supreme Court in 1877,
appointing attorneys for poor people in criminal
proceedings was a “common” and “perhaps universal
practice” in the state.84
Perhaps that’s why Shepherd L. Wixom repeatedly
requested an attorney at his trial in January 1874 for three
stage coach robberies. The judge denied his request. The
jury convicted him in 15 minutes. The judge sentenced him
to 10 years at hard labor.85 Lacking a lawyer, he did not
know about the three-month deadline to file an appeal.
Meanwhile, Wren was Chairman of the Judiciary
Committee in the State Assembly. Wren authored a bill in
1875 that sailed through the Assembly and Senate. Wren’s
law assumed that attorneys would be appointed. It
explicitly granted a fee set by the court (maximum fifty
dollars) to an attorney appointed "to defend a person
indicted for any offense", including murder, felony, or
misdemeanor. Additional compensation was allocated for
an attorney who had to follow a case to another county or
into the Supreme Court.86

Illustration 4: Thomas Wren,
photograph, Brady-Handy collection,
Library of Congress (Public domain)

Back at the state penitentiary, Wixom sold some possessions and hired an attorney who petitioned
the Supreme Court of Nevada. The petition called the judge’s failure to appoint an attorney a “gross
abuse” of power and added that Wixom missed the appeal deadline because he had no attorney. With
regret, the justices dismissed the petition because no law required appointment of an attorney.
However, they emphasized that Wixom would have won had he appealed in time, writing "a failure to
assign professional counsel for a poor defendant would be deemed a fatal error on appeal...”87
In 1909, the Nevada Supreme Court revised the state code and basically adopted the California
Penal Code. Starting in 1909, Nevada required that defendants without counsel be offered paid
assigned counsel.88
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Florida has Clarence Earl Gideon. Nevada has Shepherd L. Wixom, but without the happy early
release from prison. Wixom served out his sentence, moved to California, and died at age 51.89

California: Progressive leader on public defenders
In 1872, California passed a sweeping right to counsel law. Later, according to Babcock, “Foltz
very likely had aided the introduction of the first public defender bill into the California legislature.”
The first public defender office in Los Angeles “was tied directly to women’s suffrage victory in
California.”90 As Babcock notes
Progressives inherited from their Nationalist and Populist predecessors a commitment to … social
reforms like public defense…. The intense Progressive-era interest in public defense coincided with the
last great push for a federal amendment granting woman suffrage —and in California the two causes
were coupled even earlier.
By 1911, Progressives had elected the Governor of the state and controlled both legislative houses.
They proposed a number of regulatory and democratic reforms, including woman suffrage…. Los
Angeles, the hotbed of the movement, went even further and passed a new city charter, including the
possibility of a public defender. Foltz claimed credit for it all and for the establishment of a statewide
defender option in California, which passed the same year the Nineteenth Amendment was ratified. 91

There was no public defender in the United States before the Los Angeles County defender in
1913. In 1916, the office in Los Angeles County was the leading Public Defender in the US.
In the city of Los Angeles, the success of the county defender “led to the passage of an ordinance
on November 18, 1915, creating the position of city police court defender”, who began work in
February 1916.92 In 1920, the year the nation gave women the right to vote, California passed
statewide legislation allowing for public defenders.
Interestingly, even today, the San Francisco public defender is one of only a handful of public
defenders that is elected.

New York City
The following history (including all quotes below) is from the book by Harrison Tweed93 and from
the Legal Aid Society of New York.94
In 1906, Judge Philip McCook tried and failed to raise money to have lawyers from the Legal Aid
Society on duty in the Police Magistrates’ Courts. In 1909, Rev. John A. Wade, Chaplain of the New
York Police Department, publicly stated that justice was not being done challenge the legal profession
to act. The Legal Aid Society was unable to raise $10,000 to have a criminal lawyer on duty.
In 1910, Edwin T. Gibson went on duty for the Legal Aid Society at the Essex Market Police Court
but faced resistance from old-time lawyers who had been getting the assignments. The district attorney
then assigned a deputy to each police court to perform substantially the same functions as Gibson had
been doing.
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In 1914, a bill was introduced in the state legislature to establish an office of Public Defender.
Judge Edward Swann wrote a leading article in the Sunday World, arguing against the Public Defender
plan and urging that the situation should be handled by the Legal Aid Society. This brought the Public
Defender of Los Angeles County, California, into action and an article by him was published by the New
York Globe. Finally the local Bar Associations appointed committees to investigate the matter and both
reported against the Establishment of a Public Defender system [that they argued would become a pawn
of the corrupt urban government].

Instead, the New York Bar Association started an alternative – a full-time private defender who
would deliver as high a quality of service without creating another “bureaucracy”:
In 1917 a group of men and women organized themselves as the Voluntary Defenders Committee. Their
emphasis was upon the representation of those who could not pay their own lawyers in felony cases in
General Sessions in New York County. Only in murder cases were assigned counsel entitled to
compensation from the court. In other felony cases there was no provision for a fee and it was
considered unethical to accept pay from Private sources, although there were those who disagreed.

As of 1917, about a dozen lawyers sat daily in Court of General Sessions and were assigned cases,
which they investigated themselves. They were supported in part by donations from John D.
Rockefeller, Jr., the Carnegie Foundation, and the Commonwealth Fund.
In 1917, former New York City assistant DA William Dean Embree took charge of the work in
criminal courts. He was succeeded by Louis Fabricant.
The two lawyers were aided by a small group of investigators. Their quarters were first provided rentfree by the City at 57 Centre Street near the Criminal Courts Building and the Tombs. A little while later
the City made better space available in the Criminal Courts Building itself. The office force was
supported by a panel of volunteer counsel willing to take the difficult cases which required more
preparation than the regular attorneys could give to them. Many of the leaders at the trial bar were on the
panel and responded conscientiously when called to serve.
The Voluntary Defenders Committee received essential cooperation from the Welfare Council,
particularly in connection with investigations. Relations with the District Attorney’s office were cordial
and cooperative from the beginning and have remained so to the present day. The police were helpful in
facilitating the business of interviewing prisoners and obtaining the facts. Indeed almost everyone from
Governor Whitman down wished the Committee well. The exceptions were the group of lawyers who in
the past had been getting the assignments and [public defender advocate] Mayer C. Goldman.... 95

Somehow it was known that Mr. Rockefeller was a supporter of the office and the attorneys were
called “Rockefeller lawyers”.
In 1921, the independently-operated and financed Voluntary Defenders Committee became part of
the Legal Aid Society supported by its funds, though it continued to operated under the name Voluntary
Defenders Committee.96 Margaret May Burnett was named to a senior position.97
In 1928, a joint study by the bar, the Welfare Council, and other groups recommended that legal
representation should be provided by the Society instead of a public defender. Criminal branch
increased its staff.98
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By 1929, the Committee “represented about three-quarters of all defendants without their own
compensated counsel after indictment for a felony” in Manhattan.99

More early state and local histories
Cleveland
In 1921, Roscoe Pound, dean of the Harvard Law School and Felix Frankfurter, professor at
Harvard Law School completed a “careful study” of the Cleveland criminal justice system and
recommended that Cleveland establish a public defender office.
Pound and Frankfurter reviewed the results for three classes of criminal defense providers in
Cleveland: the assigned counsel, who in Cleveland was paid; the retained criminal attorney; and those
who practiced so much in the criminal courts that they would be considered “professional criminal
defense attorneys.” After reviewing thousands of files, they tabulated the not-guilty verdicts, dismissed
cases, and sentencing results and found what they considered insignificant differences between the
groups but went on to recommend: “The assigned counsel system should give way to the more modern,
more efficient more economical ‘public defender’ system.” They recommended that the service be left
in the quasi-public hands of the Legal Aid Society as had recently occurred in New York when the
Voluntary Defender merged into the Legal Aid Society.
Omaha, Nebraska
Charles Mishkin wrote in 1931 of the early success in Nebraska:
The office was created by statute in 1913 ... and provides for the election of a public defender in counties
of 100,000 population or more to defend all indigent persons charged with any offense which is capital
or punishable by imprisonment in the penitentiary. The office is operated in Douglas County, in which
the city of Omaha is situated. While the statute makes the office applicable only to felonies, in practice
the judges have at times called on the public defender to act in certain types of misdemeanor cases. ***
[T]he office of public defender in Nebraska is considered wholly sucessful and is held in high repute by
all elements of the community. 100

Portland, Oregon
Portland was one of the first cities to establish by ordinance in 1915 a defender in its municipal
court.101

5. National organizing: 1911-1960s
After the Civil War, local professional bar associations flourished. The American Bar Association
(ABA) was founded in 1878. Over the decades, members of the organized bar debated internally on the
proper roles of the bar, legal aid societies, and public defenders. Some in bar saw the idea of the
defender in criminal court as new, radical and “a prelude to complete socialization of the bar”.102

History of Public Defense

Page 32

Others, like the Progressives and Reginald Heber Smith, argued that the laws themselves were fair
to rich and poor alike, but only the wealthy could afford to hire lawyers to exercise their legal rights. If
the bar wished to exclude everyone but licensed lawyers from practicing law, then the bar had a duty to
provide lawyers to the poor. Otherwise, the courts would be seen as enclaves of the wealthy, terrain
hostile to equal justice. This would feed “contempt for law [and] disloyalty to government”.103
Finally, realists in the bar realized that the legal aid and defender movement was here to stay, so
the bar needed to control it. As Smith urged the 1920 ABA convention, the bar should “take command
of the moral forces which [were] stirring throughout the nation”.104
Smith’s famous book, Justice and the Poor, was published in 1919 and helped inspire creation of
the ABA’s new Standing Committee on Legal Aid Work (SCLAW). Municipal legal aid societies (most
from the eastern half of the US) then finally established a solid national organization. All of these
societies focused primarily on civil legal aid though a few also helped significant numbers of indigent
criminal defendants. In decades to come, the national organization they launched included criminal
defenders in its mission, name, and leaders.

Reginald Heber Smith, efficiency maven
In Justice and the Poor, Smith argued that “the case for the defender rests primarily on the fact
that” the office works “more efficiently, more economically” than any other plan.105 Smith’s
commitment to justice is well known, but his passion for efficiency was equally influential and
eventually reshaped the entire legal profession. After Harvard Law school, Reginald Heber Smith
served as general counsel of the Boston Legal Aid Society from 1914-1919. During his first year there,
he faced the challenge of handling "approximately 2,000 [civil] legal aid cases per year on a shoestring
budget, with the help of only a few assistant counsel, a social service secretary and some clerical
assistants." “[D]rawn to the emerging discipline of scientific business management”, he consulted the
Harvard Business School, which devised “a functional system of accounting and recordkeeping”. He
used it to make management improvements that resulted in a reduction of “the average net cost of each
case from $3.93 in 1913 to $1.63 in 1915.”
From 1919-1956, he was a managing partner of the law firm Hale and Dorr. In 1920, he created
the law firm timesheet, and invented the six-minute minimum time entry as easier for decimal-based
calculations. In 1940, he invented the concept of the billable hour. In the late 1950s, the ABA embraced
the billable hour as best practice instead of the flat or minimum fees which had been standard in the
profession.106

Weak new national organization for legal aid societies
In 1911, representatives of 15 societies providing legal aid and social support to the poor met in
Pittsburgh. Those from farthest west came from Kansas City, St. Louis, and Chicago. Most major
American cities had legal aid societies that shared little communication or coordination. The meeting
unanimously approved a committee to formulate a plan for a national legal aid society. The conference
featured a vigorous but inconclusive debate on the idea of the public defender.
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In 1912, the delegates reconvened in New York and formed the National Alliance of Legal Aid
Societies. Local societies feared surrendering real authority to the new entity, so it had “a very weak
central body, lacking both the funds and the power to provide any real leadership.”107 Smith later called
it a “hollow shell”. Delegates passionately debated public defense reform. The Foltz Defender Act had
passed in California, where public defender offices would soon open.

1919: Reginald Heber Smith’s Justice and the Poor
While Smith worked at the Boston Legal Aid Society, “the Carnegie Foundation partnered with
Smith to study the question of access to the legal system by people without means as part of its
examination of legal education.”108 This study became Justice and the Poor, published in 1919.
Although it focused on civil legal aid, the book contained contained a few chapters on criminal defense.
Smith revealed perhaps a hint of deserved jealously when he observed that the criminal defender plan
“had gained great popular favor” and in only three years had “made more impression on the public
mind” than civil legal aid had made in forty years.109 A century later, this is still true.
Smith eloquently criticized the injustice of the status quo. He favored as a “complete solution”
what he called “the defender in criminal court” or “the defender plan”. He was agnostic on whether the
defender should be salaried from public or private money, and thought it made little difference. He
expected that, “in the east the initiative is more likely to come from private than public sources.”110
Smith barely mentioned Clara Foltz. In three footnotes, he misspells her name three times as both
“Fultz” and “Fultze”.111 Evidently, giving the more controversial Foltz her due would not have
advanced Smith’s goal of getting reformist but moderate eastern bar leaders to take concrete steps.
Smith found that, “in murder cases, the assignment
of counsel has been reasonable successful, often
brilliantly so” because “the newspaper publicity which
attends a murder trial gives a lawyer the best advertising
he can ever have.” However, “in all other cases [such as
other serious crimes like burglary, larceny, assault, and
battery, the assigned counsel system] has been a dismal
failure.” In about half the states, counsel is assigned to
indigent defendants in all felony or more serious cases,
but in all but seven states counsel receive no pay or
allowance for expenses. This is unfair to both the attorney
and the accused. It “has given rise to the… jail lawyers,
shysters, and Tombs runners” who use “intimidation,
threats, extortion” and who “have procured fees in
devious ways, ranging from compelling the mortgage to
some shark of all the household goods to forcing the
prisoner’s wife to sell herself on the streets.” Smith
noted that jail lawyers had been “eliminated” in Los
Angeles by the defender’s influence.
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Therefore, for felonies and other serious crimes, Smith recommended “the defender in criminal
cases” as the only answer. Its essential ideas were simple: first, pay the defender a fee and expenses;
and, second, centralize the work in one official or organization.112 Centralization allowed
specialization. An attorney dedicated full-time to criminal work was more efficient. The defender office
was also more “economical”. He calculated that the the Los Angeles public defender cost an average
of $21.87 per case during 1914-1916, half the average $40.86 per case for paid assigned counsel in
Milwaukee. By his estimate, paid assigned counsel was roughly “twice as expensive as the defender
plan”.113 Of course, Smith cited other benefits of the defender plan, such as speeding trials and raising
their tone. More broadly, he refuted two “half-truths” that only the guilty are arrested and that
criminals are coddled.114 He noted that, of 13,327 persons arraigned in New York City in 1914 for
serious offenses, 47 percent were discharged at arraignment.115
Should the defender plan be used in the “relatively trivial matters” in misdemeanor courts? Smith
was unsure. Meanwhile, instead of lawyers, he recommended using probation officers who would be
sufficient to eliminate the plague of jail lawyers, who were worst in misdemeanor courts.116
On race, Justice and the Poor had limited vision:
Smith believed that the substantive law was almost entirely free of bias, yet he failed to mention the
existence of segregation and racially restrictive statutes in place all over the country at that time. If an
immigrant’s lack of access to the legal system might radicalize the immigrant, Smith is curiously silent
about this possibility for African-Americans.117

Justice and the Poor was more than a book. It is one of the most important publications in US
legal history. It was shrewdly presented. First, the book’s foreword was written by Republican
mandarin Elihu Root (see table). Second, the book’s introduction was written by the next president of
the Carnegie Endowment, Henry Pritchett. Pritchett wrote that, in a democracy, equality before the law
was absolutely essential and that poverty made that all but impossible in the courts.
The book garnered wide publicity in hundreds of newspapers and editorials. The Harvard Law
Review panned it, but could not ignore it. "The President of the New York Bar Association criticized
Smith for his critique of the legal system during a 'period of unrest'.”118 The ABA initially gave Justice
and the Poor a chilly reception, but new leadership was more enlightened.

1919-1921: ABA establishes SCLAW
At the 1919 ABA convention, former ABA president Elihu Root and Charles Evans Hughes urged
the bar to become active in the legal aid movement. Hughes replaced Arthur Von Briesen as head of
the Legal Aid Society of New York. As Earl Johnson notes, Hughes had advised Smith on the book’s
ideas and received an advance copy.119 Hughes made legal aid the subject of the 1920 ABA annual
meeting, invited Smith to speak, and convinced the group to create a Special Committee on Legal Aid
Work, and served as its first chair. The following year, ABA’s 1921 national convention voted to amend
its constitution and make the special committee a standing one, the Standing Committee on Legal Aid
Work (SCLAW). Two other heavyweights, Elihu Root and William Howard Taft, were prepared to
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speak for the motion, but it passed unanimously. Smith went on to chair the committee for its first 20
years.120
Taft and Root were conservative Republicans, Hughes a moderate Republican. Their caliber and
stature helped launch Justice and the Poor, SCLAW and NALAO. (See the table below.)
Notable national roles

Selected legal activities

William
Howard
Taft 18571930

US judge, Sixth Circuit Court of Appeals
US Solicitor General
US Secretary of War
US president (1909–1913)
US Supreme Court Chief Justice (1921–
1930)

ABA president (1913)
At 1921 ABA meeting, prepared to speak
for motion creating SCLAW.
Honorary President of NALAO (1930?1941??)

Charles
Evans
Hughes
1862-1948

New York Governor
US Supreme Court Justice (1910-1916)
1916 Repub. candidate for US president
US Secretary of State
US Supreme Court Chief Justice (1930-1941)

ABA president
Head of the Legal Aid Society of New
York
Advised Reginald Heber Smith on Justice
and the Poor
Made legal aid the subject of the 1920
ABA annual meeting, invited Smith to
speak, convinced ABA to create a Special
Committee on Legal Aid Work, served as
its first chair.
Honorary President of NALAO (1927?1930)

Elihu Root Secretary of State (Nobel Prize 1912)
1845-1937 Secretary of War
US Attorney for the Southern District of New
York
US senator (R-NY) active on the Judiciary
Committee,
Proposed as nominee for president at the
1916 Republican convention that nominated
Charles Evan Hughes.
First president of the Carnegie Endowment
for International Peace

Wrote foreword to Justice and the Poor
At 1921 ABA meeting, prepared to speak
for motion creating SCLAW

1923: Strong new national legal aid organization
The National Alliance of Legal Aid Societies formed in 1912 fizzled out during WWI. Legal aid
societies met in Philadelphia in 1922 and appointed a committee to make a fresh start with a new
organization. In 1923, delegates from 23 legal aid programs met in Cleveland and unanimously adopted
a constitution and bylaws which Smith played a prominent role in drafting. The new National
Association of Legal Aid Organizations (NALAO) had as its mission a broad range of legal issues,
including for the first time the defender in criminal court. The new association established an elaborate
committee structure that included a committee on Public Defender. ABA’s history notes:
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Smith also recruited NALAO's first part-time Executive Secretary, John Bradway, and developed an
enduring partnership with him. This began a close collaboration between the Committee and the legal
aid association, now known as the National Legal Aid and Defender Association (NLADA), which
continues today.121

In 1926, NALAO published recommended minimum standards of operation for local societies. On
the subject of “Contact with other groups in the Community”, it recommended establishing proper
contacts with the local bar association, and that “each of these groups can keep to its own side of the
road.”
1926: Bradway and Smith argue for judicial control of public defender.
In 1926, a leading journal dedicated an issue to legal aid work. The preface was jointly authored
by John Bradway as NALAO Secretary and Reginald Heber Smith as SCLAW chairman. [They urged
entrusting criminal legal aid to judicial control.122 This was widely adopted and shaped public defense
for decades. CHECK]
The new organization held regular annual conferences and had 27 member organizations by 1927.
US Supreme Court Chief Justice William Howard Taft was elected Honorary President of NALAO and
served in the role until his death in 1930.
In 1930, NALAO’s eighth annual meeting in Denver, the first one west of the Mississippi,
demonstrated the emergence of legal aid as a national issue. Chief Justice Hughes, the new honorary
president of NALAO, sent a telegram applauding NALAO’s work:
[Your work] is the performance of a duty which the legal profession owes the public in assuring
competent legal assistance to it and thus helps to make more secure the foundations of justice in this
country.

Within two years Hughes would join the majority opinion in Powell v. Alabama holding that due
process required state courts to appoint counsel in capital cases.

ABA’s SCLAW becomes SCLAID
Within the ABA, the Standing Committee on Legal Aid Work (SCLAW) championed civil and
criminal legal assistance. In 1937 SCLAW staked out its position:
“We believe that every man accused of a serious crime is absolutely entitled to counsel and that, if he is
too poor to employ one, society must furnish him one.”
The ultimate goal is this: Every man, woman, and child in the United States shall receive protection in
every legal right and redress for every legal wrong. No man, woman, or child in the United States shall
be denied his day in court because of poverty, nor shall he be unable to receive competent legal advice
and assistance, even if he is unable to pay for it.”
“The root problem about legal aid has always been who should pay for it and who should control it?”
(Reginald Heber Smith, Interests of the ABA, p. 111) Smith went on to say that it was “anomalous that
an essential part of our administration of justice should be in private hands and at the mercy of the
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benevolence of private individuals. What makes the problem difficult is that there have been legal aid
bureaus supported and controlled by municipal governments. The record is checkered to say the least.
The largest such bureau in Philadelphia, was abandoned during the depression meanwhile the private
legal aid societies carried on.” (Smith, Interests of the ABA, p. 111).

SCLAW went on to state that legal aid should be planned on a statewide basis, and the proper body
to do so was the state bar association. This recommendation was consistent with the emergence of
statewide bar associations and the restriction of the practice of law to those admitted to the bar.
In 1951, Harrison Tweed urged the bar to accept the public defender system which “has worked
well almost everywhere that it has been tried” and which represents a “permanent solution” instead of a
“stop-gap or stalling device.” “Otherwise there will be political pressure and the bar may well lose
control. Already certain chapters of the National Lawyers’ Guild in southern California have been
agitating….”123
In 1964, the ABA’s SCLAW was renamed the Standing Committee on Legal Aid and Indigent
Defense (SCLAID), thereby incorporating defense into the standing committee’s name.

1949-1978: NALAO becomes NLAA, then NLADA, then elevates
defenders
In 1949, the National Association of Legal Aid Organizations (NALAO) became the National
Legal Aid Association (NLAA). The reincorporated organization had a larger board empowered to
employ permanent staff. In 1955, NLAA moved its headquarters into the newly constructed
headquarters of the ABA – the American Bar Center. In 1958, NLAA was renamed the National Legal
Aid & Defender Association (NLADA). The new name made public defense an equal partner with civil
legal aid.
In 1978, NLADA began a reorganization project that would make its board of directors evenly
divided between civil, defender, private bar and clients. The reorganization provided a platform for
sitting defenders, not former defenders, to have national leadership roles. The opportunity and
responsibility of the NLADA positions raised defenders to a prominence not seen in the history of the
defender movement. Subsequently, Howard Eisenberg, former director of the newly established
Wisconsin Defender System, became the first former defender to become the executive director of
NLADA. Benjamin Lerner, the director of the Philadelphia Defender Office, became the first sitting
defender to be president of NLADA. Lerner would be followed as president by James Neuhard, the
Appellate Defender from Michigan. This marked the arrival on the national scene of defenders in
leadership roles for legal aid and public defense.
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NLADA: A century of history
Formed

Organization
name

Acronym

1911

National Alliance of
Legal Aid Societies

NALAS

Weak federation with no funds and little power.
Held only two conventions: Chicago in 1914,
Cincinnati in 1916. Arthur van Briesen was chair.

1923

National
Association of Legal
Aid Organizations

NALAO

Had broad powers and was a new beginning that
largely fulfilled its aims. Mission included for the
first time defender and there was a committee on
Public Defender. Albert F. Bigelow was first
president. William Howard Taft was honorary
president. Funds raised through membership dues
and initial Carnegie Foundation support. John F.
Bradway served as secretary until 1940. Only staff
was secretary elected annually.

1949

National Legal Aid
Association

NLAA

1958

National Legal Aid
& Defender
Association

NLADA

Public defense becomes equal partner with civil
legal aid

NLADA

NLADA begins reorganization that evenly balances
its board between civil and defenders. Sets stage
for emergence of more defenders as NLADA
leaders.

1978

Notes

Reincorporated organization with larger board
empowered to employ permanent staff.

6. Key cases: 1930s-1950s
Federal courts and rules
In federal courts, the statutory right to assigned counsel in capital cases was guaranteed under the
Federal Crimes Act of 1790. In addition, some federal courts used their inherent power to assign
counsel in grave, though non-capital cases.124 No Sixth Amendment right for poor defendants to
appointed counsel was recognized until 1938. No assigned federal counsel was paid until 1964.
1938: Johnson v. Zerbst
Two enlisted Marines on leave were arrested in Charleston, South Carolina for passing counterfeit
notes, a federal crime. They pleaded not guilty, said they had no lawyer, and said they were ready for
trial. Convicted without without assistance of counsel, they petitioned the Supreme Court. The case
was Johnson v. Zerbst, 304 U.S. 458 (1938). Justice Black’s opinion found that “the Sixth Amendment
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withholds from federal courts, in all criminal proceedings, the power and authority to deprive an
accused of his life or liberty unless he has or waives the assistance of counsel.”125 The rationale for this
rule was in
the realistic recognition of the obvious truth that the average defendant does not have the professional
legal skill to protect himself when brought before a tribunal with power to take his life or liberty,
wherein the prosecution is presented by experienced and learned counsel [and in the fact that] the right
to be heard would be, in many cases, of little avail if it did not comprehend the right to be heard by
counsel.126

Second, “Black approved the use of habeas corpus to test judgments alleged to have been obtained
in contravention of the right to counsel”.127 Courts had to comply. The decision resulted in a flood of
habeas petitions. For example, in the next three years, 75 inmates of Alcatraz filed habeas petitions
based on Johnson v. Zerbst.128
Third, Justice Black emphasized that the court could not lightly assume waiver of this important
constitutional right, and the trial judge’s determination of the waiver should appear in the court record.
In practice, implementation of this part of the ruling was hampered by inadequate, unofficial reporting
in federal courts, which Congress remedied in 1944. As George M. Beaney notes:
“[T]he effect of Johnson v. Zerbst was severely limited in the years immediately following the decision,
by the federal courts’ evolution of the doctrine of implied waiver of counsel” by a plea of guilty, or by a
failure to request counsel.129

1941: Walker v. Johnston
After Johnson v. Zerbst, the question of what constituted a waiver of counsel became an “intense
battle”.130 The answer was offered by Walker v. Johnston, 312 U.S. 275 (1941). While serving a life
sentence, an illiterate man named Walker had escaped from a New Mexico state prison. Charged with
armed robbery, he pleaded guilty without aid of counsel. In 1941, the US Supreme Court heard his
petition that he had failed to request counsel because he was ignorant of this right, and was not advised
of it. Also, he had not been given time to obtain money from relatives to hire counsel, and the lower
court had refused to consider his petition. The trial court record was silent regarding counsel.131 In its
decision, the Supreme Court required that defendant be informed of his right, and that a waiver of
counsel must be “intelligent and competent”, even if the plea was guilty.
1945: Federal Rules of Criminal Procedure
The principles of Johnson v. Zerbst and subsequent cases are embodied for the first time in the new
Federal Rules of Criminal Procedure effective since 1945. Rule 44 stated:
If the defendant appears in court without counsel, the court shall advise him of his right to counsel and
assign counsel to represent him at every stage of the proceeding unless he elects to proceed without
counsel or is able to obtain counsel.
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State courts
In state courts, the law varied from state to state, as did practice. The Supreme Court ruled in
Hurtado v. California, 110 U.S. 516 (1884), that due process could not be interpreted as containing any
rights specifically guaranteed by the Constitution. In Hurtado and subsequent decisions, the court gave
states freedom to conduct trials as they wished so long as they met a general standard of fairness.132
Because the court was reluctant to change that view, the court issued opinions during 1932-1962 that
opened the door to change but defined few clear rules and caused general confusion.
1932: Powell v. Alabama (the “Scottsboro Case”)
Powell v. Alabama, 287 U.S. 45 (1932) was known as the “Scottsboro Case” and become a
national and international cause celebre.
On March 25, 1931, there was a fight in an open-top gondola car on a train in northern Alabama.
Of the seven white boys on the car, all but one were forced from the train by an undetermined number
of black boys. Two white girls remained on the train. At a station, a sheriff’s posse and militia seized
nine black youths on the train, seven of whom were charged with rape. “In order to protect the
prisoners against the intense hostility of the community, ‘Every step taken from the arrest and
arraignment to the sentence was accompanied by the military.’”133 The illiterate defendants were from
other states and had no connection in Alabama. Their plea was not guilty. They were not asked if they
had counsel or wished counsel appointed. On April 6, the morning of the trial, a confused exchange
resulted in the appointment of two lawyers. They were “an inexperienced, out-of-state lawyer and an
aging, halfhearted local attorney.”134 The separate trials began. By that night, all defendants were
sentenced to death. The Supreme Court of Alabama affirmed the decision, but Chief Justice Anderson
dissented. He found that the trials were not fair due to the “military atmosphere, mob hostility, and lack
of adequate representation”.135
International Labor Defense retained Walter Pollak, who presented a consolidated petition to the
US Supreme Court. Among other points, Pollak stressed that appointment of counsel was illegal and
ineffective.136 The US Supreme Court agreed that counsel was ineffective but noted that it “was
powerless to interfere with the state Supreme Court’s holding that the denial of counsel infringed
neither the constitution nor laws of Alabama”. However, US Supreme Court saw “more compelling
considerations”. Chief Justice Hughes joined in the opinion authored by Justice Sutherland. Justice
Sutherland, a conservative Republican from Utah, was a progressive and a staunch supporter of
suffrage. He had introduced the 19th Amendment in the Senate while a Senator from Utah. Sutherland
wrote in Powell v. Alabama:
The fact that the right involved is of such a character that it cannot be denied without violating those
"fundamental principles of liberty and justice which lie at the base of all our civil and political
institutions" is obviously one of those compelling considerations which must prevail in determining
whether it is embraced within the Due Process Clause of the Fourteenth Amendment, although it be
specifically dealt with in another part of the federal Constitution. *** [T]he right to the aid of counsel is
of this fundamental character.
The right to be heard would be, in many cases, of little avail if it did not comprehend the right to be
heard by counsel. Even the intelligent and educated layman has small and sometimes no skill in the
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science of law. If charged with crime, he is incapable, generally, of determining for himself whether the
indictment is good or bad. He is unfamiliar with the rules of evidence. Left without the aid of counsel, he
may be put on trial without a proper charge, and convicted upon incompetent evidence, or evidence
irrelevant to the issue or otherwise inadmissible. He lacks both the skill and knowledge adequately to
prepare his defense, even though he have a perfect one. He requires the guiding hand of counsel at every
step in the proceedings against him. Without it, though he be not guilty, he faces the danger of
conviction because he does not know how to establish his innocence. If that be true of men of
intelligence, how much more true is it of the ignorant and illiterate, or those of feeble intellect. 137

To be clear, the court did not address whether the Sixth Amendment right to counsel imposed a
duty on the court to appoint counsel. Nor did it address whether the Sixth Amendment was included in
the due process concept of the Fourteenth Amendment. In its holding, the court attempted to rule quite
narrowly that, in the specific circumstances of this case, the trial court’s failure to make effective
appointment of counsel denied due process:
Whether this would be so in other criminal prosecutions, or under other circumstances, we need not
determine. All that it is necessary now to decide, as we do decide, is that, in a capital case, where the
defendant is unable to employ counsel and is incapable adequately of making his own defense because
of ignorance, feeble mindedness, illiteracy, or the like, it is the duty of the court, whether requested or
not, to assign counsel for him as a necessary requisite of due process of law, and that duty is not
discharged by an assignment at such a time or under such circumstances as to preclude the giving of
effective aid in the preparation and trial of the case. 138

The court’s narrow decision was soon mischaracterized as broader by the court itself. In Grosjean
v. American Press Co., 297 U.S. 233 (1936), the court asserted that in Powell v. Alabama it had found
that the Sixth Amendment right to counsel was protected against state action by the Due Process Clause
of the Fourteenth Amendment. Then, in Brown v. Mississippi, 297 U.S. 278 (1936), the court cited
Powell v. Alabama to imply that any denial (not just in certain circumstances) by a state court of
counsel would violate the due process.139 The court continued the confusion in Palko v. Connecticut,
302 U.S. 319 (1937). In his opinion, Justice Cardozo asserted that the court in Powell v. Alabama had
found the Sixth Amendment right to counsel in the Due Process Clause of the Fourteenth. Then in the
same opinion he wrote correctly that Powell v. Alabama was not decided under the Sixth
Amendment.140 Remember, at this time the Sixth Amendment was still merely a permissive right to
hire one’s own counsel. It was not until Johnson v. Zerbst in 1938 that the court found that the Sixth
Amendment entailed a general duty of the government to appoint counsel (in federal court). For state
courts, the court did not face the issue squarely until 1942.
Commentators generally felt that the narrow doctrine announced in the Powell case was well
calculated to rein in states that carelessly allowed rushed trials that treated constitutional rights,
including the right to counsel, as mere formalities.141 Meanwhile, “it was anticipated that the doctrine
of the right to appointed counsel would be extended to all felony cases when the opportunity arose.”142
That did not happen.
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1942: Betts v. Brady, the Supreme Court declined to require the states to appoint
counsel in criminal cases
In 1938, the US Supreme Court in Johnson v. Zerbst laid down universal, clear protections for
defendants in federal court. Four years later, the key question of Betts v. Brady, 316 U.S. 455 (1942)
was whether the US Supreme Court would impose similar general findings on the state courts. The the
US Supreme Court answered no, except in special circumstances, thus leaving a mess that was not
cleaned up until the Gideon decision in 1963.
Betts was a man of little education, an unemployed farm hand on relief. When indicted for robbery
in Carroll County, Maryland, he could not afford counsel and asked the court to appoint one. The trial
judge said it was the practice in the county that only indigents accused of murder and rape were
appointed counsel. The plea was not guilty. Betts waived his right to a jury trial and defended himself
in court. The court noted later that Betts was “a man forty-three years old, of ordinary intelligence and
ability to take care of his own interests on the trial of the narrow issue” of the veracity of his alibi. He
was sentenced to eight years in prison. Later, the Court of Appeals of Maryland heard and denied his
claim that he had been deprived of the right to assistance of counsel guaranteed by the Fourteenth
Amendment.
Betts petitioned the US Supreme Court. Justice Owen Roberts wrote the 6-3 opinion:
[W]e are unable to say that the concept of due process incorporated in the Fourteenth Amendment
obligates the States, whatever may be their own views, to furnish counsel in every such case. *** [T]e
States should not be straight-jacketed in this respect by a construction of the Fourteenth Amendment.
*** To deduce from the Due Process Clause a rule binding upon the States in this matter would be to
impose upon them, as [Maryland Court of Appeals Chief] Judge Bond points out, a requirement without
distinction between criminal charges of different magnitude or in respect of courts of varying
jurisdiction. As he says: "Charges of small crimes tried before justices of the peace and capital charges
tried in the higher courts would equally require the appointment of counsel. Presumably it would be
argued that trials in the Traffic Court would require it."
And, indeed, it was said by petitioner's counsel both below and in this court that, as the Fourteenth
Amendment extends the protection of due process to property as well as to life and liberty, if we hold
with the petitioner, logic would require the furnishing of counsel in civil cases involving property.
As we have said, the Fourteenth Amendment prohibits the conviction and incarceration of one whose
trial is offensive to the common and fundamental ideas of fairness and right, and, while want of counsel
in a particular case may result in a conviction lacking in such fundamental fairness, we cannot say that
the Amendment embodies an inexorable command that no trial for any offense, or in any court, can be
fairly conducted and justice accorded a defendant who is not represented by counsel.

So the court rejected any clear rule. Instead, the court said that due process only required a lawyer
in certain circumstances when the lack of counsel was “a denial of fundamental fairness” considering
the totality of facts in a given case:
The Sixth Amendment of the national Constitution applies only to trials in federal courts. The Due
Process Clause of the Fourteenth Amendment does not incorporate, as such, the specific guarantees
found in the Sixth Amendment, although a denial by a State of rights or privileges specifically embodied
in that and others of the first eight amendments may, in certain circumstances, or in connection with
other elements, operate, in a given case, to deprive a litigant of due process of law in violation of the
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Fourteenth. *** The phrase [due process] formulates a concept less rigid and more fluid than those
envisaged in other specific and particular provisions of the Bill of Rights. Its application is less a matter
of rule. Asserted denial is to be tested by an appraisal of the totality of facts in a given case. That which
may, in one setting, constitute a denial of fundamental fairness, shocking to the universal sense of
justice, may, in other circumstances and in the light of other considerations, fall short of such denial. 143

Justice Black’s dissent was joined by Douglas and Murphy. Black wrote, “I believe that the
Fourteenth Amendment made the Sixth applicable to the states”. But he accepted that was not the
majority view. He continued eloquently:
A practice cannot be reconciled with "common and fundamental ideas of fairness and right," which
subjects innocent men to increased dangers of conviction merely because of their poverty. Whether a
man is innocent cannot be determined from a trial in which, as here, denial of counsel has made it
impossible to conclude, with any satisfactory degree of certainty, that the defendant's case was
adequately presented. *** Denial to the poor of the request for counsel in proceedings based on charges
of serious crime has long been regarded as shocking to the "universal sense of justice" throughout this
country. *** And most of the other States have shown their agreement by constitutional provisions,
statutes, or established practice judicially approved, which assure that no man shall be deprived of
counsel merely because of his poverty. Any other practice seems to me to defeat the promise of our
democratic society to provide equal justice under the law. 144

1942-1962: Right to counsel cases after Betts v. Brady
In considering right to counsel cases after Betts v. Brady, the US Supreme Court was divided.
The conservatives were the “fair trial” adherents. They focused on the specifics of each case. Court
opinions mentioned more than 20 factors that were relevant in deciding whether counsel was required
in a particular case. Moreover, the court was not consistent in judging those factors.145
The reformers were the four “incorporators” -- Black, Douglas, Murphy, and Rutledge. They
wrote eloquent dissents arguing that the Due Process Clause of the Fourteenth amendment incorporated
the right to counsel found in the Sixth Amendment. As incorporator Justice Douglas wrote in a dissent
in 1948, “I fail to see why it is due process to deny an accused the benefit of counsel in a state court
when by constitutional standards that benefit could not be withheld from him in a federal court.”146
The majority decisions of the “fair trial” adherents evinced no clear rules. Therefore their “fair
trial” standard was criticized as nebulous, arbitrary, capricious, and ex post facto.147 As Beaney wrote
in 1953, “Both state and lower federal courts have expressed a need for a readily applicable standard,
which they would be happy to accept in place of the present chaotic and equivocal rule.”148 Over time,
the the US Supreme Court seemed to move away from Betts, but without addressing the fundamental
issues. Starting around 1950, the US Supreme Court “held in favor of every state prisoner whose
counsel claim it agreed to hear,” according to Anthony Lewis.149
For example, in Griffin v. Illinois 351 U.S. 12 (1956), under the Due Process and Equal Protection
Clauses of the Fourteenth Amendment, the Court held that indigent Illinois convicts may not be denied
the right to appeal by inability to pay for a trial transcript and are entitled to receive certified copy of
the entire trial record without cost.150
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With changes in the court’s membership, the incorporators eventually had a majority. By 1961,
court decisions and dissents signaled that the court was ready to overrule Betts v. Brady.151 The vehicle
they chose was the famous case of Gideon v. Wainwright, decided in 1963 (see below).

7. Realities of practice: 1930s-1950s
By 1939 the Great Depression had significantly slowed the growth of new public defender offices
and of funding for existing offices. Going forward, both SCLAW and NALAO sought to establish some
form of legal aid service everywhere, so that the equal protection of the law would be a reality in the
lives of all citizens without regard to the social and economic class to which they belong.
Gideon v. Wainwright is often hailed as the point in time when states were required to appoint
counsel to accused felons. But the vast majority of states were already providing counsel in all felony
cases well before 1963.
As Beaney wrote in 1955, the West was generally better than the East:
Generally, Western states have been the most generous, both in providing counsel for indigents and in
recognizing the advantages of using state funds to compensate attorneys who were appointed to serve
indigents. The public-defender movement, for example, had its origin in California, in 1913. The Eastern
and Southern states have, for the most part, taken an indifferent attitude toward indigent defendants in
noncapital cases. Yet is is true that in many Pennsylvania and Massachusetts courts, where no statutory
provision applies, a tradition of appointing in all serious cases in which a defense is claimed, has existed
for a long period. Such a practice, based on the inherent power of a court, has been more prevalent in
rural areas than in the large urban districts. 152

During the post-WWII era, the second Red Scare prompted elite support for modest reforms in
American society from improvements in legal aid and public defense to tentative steps toward racial
equality. But some in the organized bar saw the public defender as the first step toward statism. The
question was whether the public defender was a bulwark against communism or the camel’s nose of the
socialization of the profession. As Brownell wrote in 1951:
As this report is being completed the forces of totalitarianism are again on the march, subjugating more
millions of people to the tyranny of “statism”. The providing of adequate legal services is not a matter of
small consequence in the face of so ominous a threat. The individual does not exist to serve the the state.
The state exists to serve the individual. The object of the law is to protect the dignity and worth of every
human being, whatever his income. American history demonstrates that our national strength is founded
on individual opportunity and freedom.153

Smith and Bradway: Growth in Legal-Aid Work (1936)
Eight years after Reginald Heber Smith authored Justice and the Poor in 1919, he coauthored with
John S. Bradway a follow up report in 1926 called Growth of Legal-Aid Work in the United States. The
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preface was written by William Howard Taft, then Chief Justice of the US Supreme Court. He
predicted:
I think that we shall have to come, and ought to come, to the creation in every criminal court of the
office of the public defender, and that he should be paid out of the office of the treasury of the county or
the state.154

A decade later, Smith and Bradway issued in 1936 a revised report, Growth of Legal-Aid Work in
the United States, (revised edition). While much of the text was the same, this history focuses on the
revised edition of 1936 because it included updated statistics. The 1926 edition reported that defender
organizations had assisted approximately 45,000 persons in criminal cases during 1920-1924.155 The
1936 edition calculated that approximately 300,000 persons had been assisted in criminal cases during
1920-1933.156 These absolute case statistics are approximate due to differences in classification of
crimes between states, and differences of methodologies between defender organizations. But because
the same authors compiled both sets of statistics, we can be confident that defender organizations
handled a huge increase in cases from the early 1920s to the mid-1930s.
In the 1936 chapter on criminal cases, the message of Smith and Bradway was that it was time to
get real. It was time to “brush away many theoretical objections” to what they called the "defender in
criminal cases", which could be a public or private agency:
[T]here is now little or no argument against the proposition that a person accused of crime is entitled to
be represented by counsel in his behalf. The debate begins when it is urged that special effort be made to
supply legal assistance to poor persons who cannot pay for the services of counsel. 157

They compiled 23 objections to the defender plan and noted that “in practice none of these fears
has been realized”.158 Using statistics and arguments from operational experience from across the
country, Smith and Bradway proved that the defender system was better than appointed counsel except
in smaller communities and some capital cases. They concluded that a “complete, thorough, and
efficient solution” would be furnished by
the system of paid assigned counsel under bar-association control in the smaller communities, plus a
public or private defender organization supervised by the bar association in the larger cities…. 159

Above all, they said any system would be an improvement over the status quo in which “in at least
19 states the indigent defendant must rely on unpaid counsel or go without any representation at all.”160
Assigned counsel generally inadequate
Regarding assigned counsel, they noted it worked “satisfactorily” in capital cases, where attorneys
are motivated and usually compensated. “As to felony cases, the efficacy of the plan is doubtful. In
misdemeanor cases it appears that counsel are seldom assigned in actual practice.”161 Compensation of
assigned counsel was crucial to Smith and Bradway. They found that most states provided no pay for
assigned counsel:
Payment is allowed in 26 States. In 13 of these compensation is provided for in cases both of felonies
and misdemeanors. In five other States compensation is allowed only in felony cases, and in still eight
other States compensation is payable only in capital cases. 162
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A further "substantial defect in the assigned-counsel plan" was lack of reimbursement for
necessary expenses such as "expert testimony, witness fees, and traveling expenses" as well as the usual
expenses to prepare any case. They found that
in the great majority of cases, even where counsel is assigned, no provision is made for such expenses.
*** Not more than four or five States have adequate provisions on this point, and in three of these the
adequate provision exists as part of the public-defender plan. 163

Nonetheless, in smaller communities with low case volumes, assigned counsel could be adequate if
attorneys were paid fair compensation and reimbursed for incidental expenses.164
The defender plan: both public and private defenders can work well
Which was better, defenders employed (a) by the government, public defenders, as in California;
or, (b) by a private organization, as in New York City? Smith and Bradway noted that public defender
offices benefited from stable, assured funding and official job status, ideally with civil service
protection. But they found that either model could work well. They included both public and private
defenders in what they called “the defender plan”, which they hoped would be “expended into all our
larger cities.”165 They said that “the best proof of the essential merit of the defenders’ work is that
whenever it exists it is supported and commended by the district attorney’s office and by the judges of
the criminal courts.”166
Their approach embodied the technocratic, Progressive ideal. At its best, the defender system they
advocated featured “honorable and thorough cooperation” of defender and prosecutor in an “impartial”
and “scientific search for the truth”.167 Repeatedly, they praised the defender plan as “inherently more
efficient and more economical”168 compared to paid assigned counsel, which was “unnecessarily
expensive and cumbersome”169
Ever practical, Smith and Bradway rejected the criticism that defender attorneys may not be the
best. They emphasized that:
The State cannot afford unlimited aid to every defendant; if it makes some efficient provision in his
behalf, its duty is performed. It must be remembered that the complainant in a criminal case, for
example, the man who has been robbed and who has sworn out the warrant against the defendant, has no
choice of attorneys; at the trial he is represented by the district attorney whether he happens to like the
district attorney or not.170

Finally, Smith and Bradway honored a value higher than efficiency – that of giving the poor a
“square deal” that legitimizes the US legal system:
The most important consideration of all has already been pointed out, but it merits repetition. The man
who has been represented by the public defender knows that he has received honest advice and that he
has had a fair trial. The influence of this object lesson on him and his family and his circle of friends is
to convince them that our legal institutions are fair and that under the law every man, even the poorest,
not only is entitled to receive but actually does receive a square deal. 171
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Brownell: Legal Aid in the United States (1951)
The next comprehensive survey of actual practice of civil and criminal legal assistance was
authored by Emery A. Brownell, who served as Executive Director of NALAO from 1940 to 1961.
The Russell Sage Foundation granted funds to NALAO in 1944 to do a study of legal aid. Brownell
collected data through 1947, and the report was published in 1951. In the preface, Reginald Heber
Smith praised its thoroughness:
[Brownell] traveled well over 40,000 miles, and visited 123 legal aid organizations in 103 different
localities. When his report had been drafted, it was submitted to the Expert Committees for criticisms
and revisions and to a State Correspondent in each state for checking as to facts in that state. This report
is now published as the most authoritative compilation of the facts concerning legal aid in the United
States that can be found anywhere. 172

It’s striking how little had changed since Smith and Bradway’s report 15 years earlier. Even
Brownell’s good news is modest. He found that “advances made in the development of organized
facilities for providing Legal Aid in criminal cases are more substantial” than progress on civil legal
aid. For example, by 1947 the number of public defender offices nationwide had increased to 23 (with
five more reported established in California by the time his report went to press in 1951). But then
Brownell notes how limited are even the public defender services:
In only six cities is the defender service available for all criminal offenses, whether crimes usually
designated as felonies, or the lesser offenses, and preliminary hearings on felony cases in the magistrates
courts. Assistance is provided solely in felony cases by 19 of the public defender offices, and services
are limited to misdemeanors and preliminary hearings on felony cases in four offices. 173

In retrospect Brownell’s report portrays general stagnation, finding that there is in many cities a
“shocking denial of fundamental justice”174:
Approximately 60 per cent of defendants in criminal cases are unable to employ counsel.
In 1947 an estimated 97,000 persons who could not afford a lawyer faced prosecution on serious
criminal charges of a type classified in many states as felonies. [Of these]
Not more than 22,000 were assisted by public or [private] defender organizations.
Approximately 36,000 received the frequently inadequate services of assigned private counsel, and
At least 38,000 went without any form of legal aid whatever. 175

Bluntly, Brownell argued that the answer was the public defender system, which offered numerous
advantages: better quality assistance delivered more efficiently; more competent assistance to more
defendants; time saved by avoiding procedural delays; avoidance of unnecessary or prolonged trials; a
higher tone in court by eliminating the “noxious type of jail lawyer”.176
Weaknesses of the assigned counsel system
In 38 percent of US counties and independent cities, there was either no law even requiring
assigned counsel, or assigned counsel were unpaid. Brownell quoted US Supreme Court Justice Wiley
Rutledge saying that unpaid assigned counsel is “a barbarous system”.177 But even when assigned
counsel were paid, the compensation was usually “insufficient” and sometimes “insignificant”.178
History of Public Defense

Page 48

Appointed counsel could be worse than inadequate, according to two different prestigious reports
cited by Brownell. First, the report of George W. Wickersham, Chairman of the National Commission
on Law Observance and Enforcement, noted of the handing out of case assignments, "In cities in this
country where judges are in politics it comes to be treated as patronage, with the natural bad results."179
Second, he quoted the Report of the Committee of Experts on Legal Aid in Criminal Cases, chaired by
Martin V. Callagy, former Attorney-in-Chief of the Legal Aid Society of New York. Callagy's
committee wrote of appointed counsel that "frequently this system has led to the abuse of half-hearted
representation or cold-blooded extortion of compensation from the family or friends of the
defendant."180

1950s: Developments
Following WWII, American prosperity fueled the rise of the suburbs and transformation of urban
populations. State and federal dollars flowed into all levels of law enforcement, and politicians
supported the death penalty, harsher penalties and more law enforcement. To many, the war on crime
meant an all-out effort. That rhetoric lowered concern for constitutional protections in the face of the
crisis. The war metaphor placed public defense on the side of the metaphorical enemy making it even
more difficult for elected officials to support public defense.
The resources flowing to law enforcement greatly expanded the numbers of those arrested
particularly in the war on drugs. The workload of public defenders both in the numbers of cases and the
seriousness of the penalties unrelentingly rose. Funding for public defense however, failed to keep up
and remained in most of the country almost the complete responsibility of city and county
governments.
While large streams of Federal dollars flowed into law enforcement, virtually no federal dollars
came to public defense. The federal funding that did go to public defense was due in large measure to
the efforts of NLADA. And when funding did come, its impact was profound and immediate. It helped
modernize and expand public defense. By the end of the 1950’s, 3 percent of U.S. counties and 25
percent of the population were served by public defenders.
Standards were developed to measure program performance and provide guidelines to programs
across the country. Training increased and was targeted to program needs and practical improvements
such as management, automation, technical assistance and the emerging substantive specialized
defender offices in juvenile, death penalty, appellate, misdemeanor, and trial advocacy.
Communication and idea sharing was enhanced through, training, conferences, technical assistance and
the creation of the American Council of Chief Defenders in 1958. Hearings were held in Congress to
explore approaches to coping with the crushing caseloads faced by programs across the country.
The 1950’s saw the civil rights movement accelerate after Brown v. the Topeka Board of Education
was decided by the Warren Court. Not only did the civil rights movement accelerate, but a series of
Supreme Court opinions and televised treatment of civil rights activists called attention to the plight of
the minorities and the poor in the state criminal justice systems.

History of Public Defense

Page 49

8. Reformers and the idea of the
public defender: 1930s-1960s
Debate within the bar: Are public defenders socialism or bulwark against revolt?
Given their proven superiority, why were there only 28 public defender offices in 1951? In his
preface to the Brownell report, Reginald Heber Smith candidly discussed that some in the organized
bar feared that
If legal aid attorneys receive their salaries from the public treasury either directly or as staff members of
a public bureau, will that—despite its innocent and appealing appearance—be the first step, the entering
wedge, leading to “socialization” of the legal profession? It is historically true, as Dean Storey has
pointed out in addresses to the State Bar of California and the Georgia Bar Association that the
totalitarian governments of Germany and Russia were unable to proceed very far until they had either
destroyed the whole legal profession including the judges, or had corrupted it by bribery in the form of
salaries, jobs, and other emoluments. 181

Smith then adroitly countered that the greater danger may be that injustice foments revolution:
Judge Learned Hand has stated it in just seventeen words. On February 16, 1951 speaking at the 75th
Anniversary Dinner of the Legal Aid Society of New York he said: “If we are to keep our democracy,
there must be one commandment: Thou shalt not ration justice.”
[Smith wrote] the practical issue, therefore, becomes whether the bar will bring about the very evil it
fears by failing to proceed with genuine diligence in building up legal aid wherever needed and to the
extent needed.182

Smith concluded that, “Happily the issue is not as difficult as pure logic makes it appear.” He
noted that the real fear is of federal money that brings the “hazards of overcentralization, remote
control of what are essentially local matters, bureaucracy and red tape that can become stultifying.”
Smith’s answer was to fund (civil and criminal) legal aid from local government to the extent that bar
associations and private funds cannot meet the need.183
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9. Key cases and impacts: 1960s1970s
1963: Gideon v Wainwright
Gideon v Wainwright, 372 U.S. 335, is
one of the best-known opinions of the US
Supreme Court. More than a legal case, it is
the creation myth for a new era of expanded
constitutional rights for poor criminal
defendants. The story was told in the book
Gideon’s Trumpet (1964) by New York
Times reporter Anthony Lewis, and in a
Hallmark movie (1980).
The case
Clarence Earl Gideon was charged with
breaking and entering with the intent to
commit a misdemeanor, a felony under
Florida law. He had an eighth-grade
education. As an adult, he had drifted and
spent time in and out of prisons for
nonviolent crimes. At his trial, Gideon
asked the judge to appoint counsel for him
because he could not afford an attorney.
The trial judge refused because Florida law
only allowed appointment of counsel for
Illustration 6: Gideon petition to US Supreme Court, 1961.
indigents indicted for capital offenses.
Gideon represented himself. The jury found
Gideon guilty and he was sentenced to five years in prison. The Florida Supreme Court denied
Gideon’s petition challenging his conviction on the grounds of the trial court's failure to appoint
counsel.
He then filed a handwritten petition with the US Supreme Court. The legend is one of "an
uneducated underdog taking on the unfair laws of the land”. But here’s the little-know back story that
reveals that “the truth may be that even Clarence Earl Gideon needed a lawyer to prove his point, that
all men needed lawyers in the court of law.”184 According to Gideon, that lawyer was Joseph A. Peel,
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Jr., Gideon’s cell mate. Peel was a respectable West Palm Beach lawyer who went bad. He was
eventually convicted of hiring a killer who took a judge and his wife four miles offshore, tied weights
to their legs, and made them disappear. In 1961, Peel was sentenced to life in prison. He served many
years at Florida’s Raiford State Prison, where he was known as the “jail house attorney”.185 Peel was at
Raiford Prison at the same time as Clarence Gideon, who later said Peel had been his cell mate. In her
2013 book Chasing Gideon, author Karen Houppert tells the following story originally from Clarence
Gideon and passed on through one of Gideon’s later lawyers:
They were writing that petition in their cell – and Joe Peel would stand over Gideon’s shoulder, looking
down and telling him what to say… Peel not only helped prepare Gideon’s writ but masterminded the
idea of not including any “special circumstances” in it, so that the Supreme Court would be more
inclined to use the case as an excuse to reexamine Betts [v. Brady, 1942]…. Peel may have retained
Gideon’s misspellings and grammatical errors to impress the court with this determined but unlettered
man..186

For the Supreme Court case, the court appointed as Gideon’s attorney Abe Fortas, who was a highpowered senior partner in a law firm and friend to three of the “incorporator” Supreme Court
justices.187 The court also squarely put the question of whether it should overrule Betts v. Brady,
exactly as it was expected to do. On the other side was Bruce Jacob, the 26-year-old assistant attorney
general of Florida who was assigned the case by his boss. Fortas had Ivy League talent doing extensive
research. Meanwhile, Jacob had a new job and worked on the case after hours. His court filings were
typed by his girlfriend after her working hours. Jacob knew Florida would likely lose, and that he
would be blamed by many people unhappy to see the end of Betts v. Brady. In part to protect his own
reputation, Jacob got his boss to write to the other 49 state attorneys general asking them to file amicus
curiae briefs. That way, even if Jacob lost the case, nobody could say he did not warn them and ask
them to get involved.188 Only Alabama and North Carolina filed amicus briefs supporting Florida.189
On the other side, a surprise avalanche of 23 states (led by Minnesota and Massachusetts) filed a
joint amicus brief plainly asking that Betts v. Brady be overruled for felonies. The brief “admitted that
misdemeanors ‘might be seen at the troublesome next step’” and also called for the application to be
prospective, not retroactive.190 The American Civil Liberties Union (ACLU) also filed an amicus brief
drafted by New York University professor Norman Dorsen. This brief featured “an exhaustive survey
of the handling of right-to-counsel cases by the state courts under the special circumstances doctrine of
Betts v. Brady.”191 Dorsen’s brief argued, “Overruling Betts v. Brady would sharply decrease the
volume of cases … and reduce the federal-state conflict inherent in the federal habeas corpus
remedy.”192 Similar to Dorsen’s brief, Fortas also argued in his brief that the federalism argument for
keeping Betts v. Brady was “false”. Not only were “the vast majority” of states already appointing
counsel in all felony cases, but the fuzzy distinctions under Betts v. Brady “involve federal supervision
over the state courts in its most noxious form”. The pro-federalism argument by Dorsen and Fortas
probably helped prompt conservative Justice Harlan to write in his concurring opinion that, “To
continue [the Betts v. Brady special circumstances] rule which is honored by this Court only with lip
service is not a healthy thing, and, in the long run, will do disservice to the federal system.”
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Ruling and impact
Announced March 18, 1963, the Gideon decision was unanimous. The court held that the
assistance of counsel, if desired by a defendant who could not afford to hire his own, was a
fundamental right under the Fourteenth Amendment, binding on the states, and essential for a fair trial
and due process of law regardless of the circumstances of the case. The opinion cited the precedents of
Powell v. Alabama, Johnson v. Zerbst, and other cases. It justified overruling Betts v. Brady because
that case had mistakenly broken with precedent. The court wrote:
[R]eason and reflection require us to recognize that, in our adversary system of criminal justice, any
person haled into court, who is too poor to hire a lawyer, cannot be assured a fair trial unless counsel is
provided for him. This seems to us to be an obvious truth. *** [L]awyers in criminal courts are
necessities, not luxuries. The right of one charged with crime to counsel may not be deemed
fundamental and essential to fair trials in some countries, but it is in ours. From the very beginning, our
state and national constitutions and laws have laid great emphasis on procedural and substantive
safeguards designed to assure fair trials before impartial tribunals in which every defendant stands equal
before the law. This noble ideal cannot be realized if the poor man charged with crime has to face his
accusers without a lawyer to assist him.193

In Florida alone the Gideon decision freed 2,000 individuals convicted of felonies without counsel.
Gideon himself was freed after a new trial ably represented by government-paid counsel. The jury took
one hour to acquit Gideon, who resumed his life, eventually married, and died in 1972 at age 61. The
Gideon decision caused the largest single increase in defender systems in the history of the country.
Governments scrambled to put systems in place modeled on the myriad of delivery systems in use
around the country.

Other cases
In subsequent decisions, the court extended the right to paid assigned counsel.
Douglas v. California 372 U.S. 353 (1963) -- The case is famous for requiring that counsel be
appointed to indigent defendants on appeal in state court if state law permits an appeal as a matter of
right. There was discrimination between the rich and the poor which violates the Fourteenth
Amendment because indigent defendant’s sole appeal was decided without benefit of counsel in a state
criminal case.
In re Gault, 387 U.S. 1 (1966) – The right of a defendant to counsel at hearings and trial in juvenile
court. This decision was a significant advance for fairness and due process for juveniles. The decision
also increased the demand for counsel and costs for state and local governments.
Coleman v. Alabama (1970) – the right of the indigent to appointed counsel in preliminary hearings
Argersinger v. Hamlin, (1972) – Established the right of counsel in any case where any person may be
imprisoned (including misdemeanor cases). This case precipitated a new surge in the growth of public
defender offices nationwide.
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1966 & 2000: Miranda and Dickerson cases
1966: Miranda v. Arizona and its impact on popular culture
In the 1966 Miranda v. Arizona decision, the Supreme Court extended the right to counsel to rule that
confessions were inadmissible where the defense counsel was absent during custodial questioning, and
to inform suspects of their right against self-incrimination and their right to counsel.
The Supreme Court did not write what we know as the Miranda warning, or even require that there
be one version. At a conference after the decision, California’s Attorney General asked Deputy State
Attorney General Doris Maier and Nevada County District Attorney Harold Berliner to boil down the
majority opinion in Miranda into “practical words to express the court’s notion, in language simple
enough for an ordinary suspect to understand.” The DA, Harold Berliner, was by chance a small-time
printer. Using the text he and Maier wrote, he “printed up wallet-sized Miranda cards on thin plastic
and sent samples and order forms to every law enforcement agency in the nation.” He sold hundreds of
thousands of his plastic cards so that version became the standard.194
Jack Webb was the producer and star of the popular TV show Dragnet. Webb was fanatical about
the realism of his police procedurals. Beginning in the 1967 season, he used the Berliner/Maier version
of the Miranda warning in almost every script. Webb delivered Miranda warnings as deadpan Sergeant
Joe Friday. Webb also created and produced another hit show, Adam-12, in which officers Reed and
Malloy recited Miranda warnings in almost every script.195 For the Baby Boom generation, the warning
is almost as familiar as the Pledge of Allegiance – a ubiquitous reminder of the constitutional rights of
criminal defendants.
The decision was bitterly controversial in 1966, and opponents claim it changed the behavior of
suspects. Law professor Stephen Schulhofer emphasizes that
[T]he heart and soul of Miranda is the “cut-off rule.” If the suspect indicates at any time he no longer
wants to answer questions, then all questioning must cease, period. Many police departments gave
warnings before Miranda, but once they started questioning, they could go as long as they wanted to. 196

2000: Dickerson v. United States
In 2000, the Supreme Court considered Dickerson v. United States. It was a mixed decision. On the one
hand, it opened the door to using evidence obtained from a Miranda violation. On the other hand, Chief
Justice Rehnquist clarified that “Miranda announced a constitutional rule…. the principles of stare
decisis weight heavily against overruling it now… the warnings have become part of our national
culture.”197 That may be more true for Baby Boomers than younger generations. A 2011 study of seven
hit TV police shows found that the Miranda warning was disappearing from TV, especially the police
shows preferred by young viewers.198
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Illustration 7: Courtesy of ABA Journal (permission requested/pending). Slides and text
compiled by Brenan Sharp.
https://www.abajournal.com/images/gallery/miranda/0816FMIRANDA_Cover.jpg
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1984: Strickland v. Washington (competence of counsel)
In 1984, NLADA filed an amicus brief in the Supreme Court case Strickland v. Washington,
arguing that defense counsel should be held to a meaningful, constitutional standard of competence in
appointed cases. The standard adopted by the court was the lowest threshold possible and placed the
burden on the appellate counsel to prove that the error of the defense attorney was “outcome
determinative.” With later restrictions on access to counsel for post conviction, state Supreme Court
review and federal habeas, this standard would prove almost impossible to reach for poor, imprisoned
defendants.

10. Funding, practice and legislation:
1960s-2010
The 1960s and 1970s were an era of conflicting social trends, all of which resulted in the growth of
government, especially the federal government. On one hand, the civil rights movement, growing
resistance to the Vietnam War, and the rise of alternative ideas in the 1960s all pushed for governmentprovided rights and resources for indigent criminal defendants. Ford Foundation grants began an
expansion in defender services that exploded with the landmark 1963 Gideon vs. Wainwright decision
and subsequent decisions.
On the other hand, crime rose. The US homicide rate doubled between about 1960 and the late
1970s, and remained high through the late 1990s. Fear of crime prompted Congress to expand the
federal government role in the problems of local crime.
The election of President Ronald Reagan in 1980 signalled a new era. It began with cuts to many
federal domestic programs, including those funding defender services. Then, the soaring federal
budget deficits and debt of the Reagan-Bush presidencies eventually led to an era of austerity at all
levels of government. There were also non-financial changes as defendants’ right became less popular
with the public. Finally, immigration began growing rapidly after a hiatus since 1924. The landmark
Hart-Celler Immigration Act of 1965 within a few decades resulted in a US that was more significantly
more populous and diverse.
Throughout the period, the fortunes of defender services tended to ebb and flow with political
changes. But the overall trend was an expanding mismatch. The US Supreme Court generally
expanded rights for defendants. Meanwhile, state and local governments fell further behind in the
resources and political will to deliver the services that actually realized those rights.

Ford Foundation and the National Defender Project
The Ford Foundation made major grants that expanded and shaped public defense in America.
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In 1959, the Ford Foundation granted funds to to expand legal clinics in law schools. This national
effort organized by NLADA created the National Council on Legal Clinics (NCLC) in coordination
with the ABA and the Association of American Law Schools (AALS). During the six years of its
existence, NCLC made grants totaling $500,000 to 19 law schools to create or expand clinical legal
education programs. In 1965, NCLC sponsored an Asheville conference of law school deans on
education for professional responsibility.
In 1962, the Ford Foundation awarded $2.6 million to the NLADA’s National Defender Project.
This was seed money to create offices for the defense of indigent clients. This grant presaged by a few
months the Gideon decision in 1963. The National Defender Project worked with state and local
authorities, law schools, and federal agencies.
Following the Gideon decision, the Ford Foundation granted $6.1 million to NLADA for the
National Defender Project (NDP). The NDP organized and funded 78 defense systems throughout the
country to implement the Gideon decision. The grant created a semi-autonomous program run out of
Washington D.C. by former Judge Advocate General officer General Charles Decker, and deputy
director John Cleary, who worked out of the Chicago headquarters of NLADA. Significantly, NDP was
required to evaluate the defender programs it created. NLADA conducted the evaluations, the first
national evaluations ever performed of defender programs, which were very useful. In 1969, the
National Defender Project released its final report. It found that in 1967 there were 265 defender offices
in the US.

1964: Criminal Justice Act funds federal public defenders
Until 1964, attorneys appointed as counsel in federal courts received no compensation or
reimbursement for their litigation expenses. The Supreme Court’s 1938 Johnson v. Zerbst decision
increased the need for assigned counsel in the federal courts, but provided no way to pay for it. In 1938
and 1940, two different Attorneys General suggested creating federal public defenders to replace the
“haphazard” voluntary system, especially after Johnson v. Zerbst increased the need.199 At the time,
bills were introduced in the House and Senate but went nowhere. After decades of efforts, legislation
finally passed.
The Criminal Justice Act (CJA) of 1964 finally established a comprehensive system for appointing
and compensating lawyers to represent defendants financially unable to retain counsel in federal
criminal proceedings. The CJA authorized reimbursement of reasonable out-of-pocket expenses and
payment of expert and investigative services necessary for an adequate defense. The compensation for
appointed counsel was at substantially below-market rates. Significantly, the legislative campaign for
the 1964 CJA was the ABA’s first concerted congressional effort to implement change in providing
defender services. In 1970, the CJA was amended to authorize districts to establish federal defender
organizations as counterparts to federal prosecutors in US attorneys offices.200
As of 2019, more than fifty years since the CJA was enacted, there are 81 authorized federal
defender organizations. They employ more than 3,700 lawyers, investigators, paralegals, and support
personnel and serve 91 of the 94 federal judicial districts. These are the best public defender jobs.
Compensation is relatively high. Caseloads are more manageable than those of state defenders.
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1968: Law Enforcement Assistance Administration (LEAA)
In 1968, Title I of the Omnibus Crime and Safe Streets Act created the Law Enforcement
Assistance Administration (LEAA). One inspiration for its creation was that police argued they needed
better training to implement Warren Court decisions such as Mapp v. Ohio and Miranda v. Arizona.
In 1968, Chief Justice Warren Burger addressed the National Defender Conference held by
NLADA and ABA. It had become widely known that public defense received less than one percent of
LEAA dollars. LEAA, even with the small funds it made available to defender programs, was a force
for both direct and indirect change in the defense community that had deep and lasting effects in
virtually every jurisdiction in the country.
The LEAA awarded grants to Michigan, Illinois, and Wisconsin to establish state Appellate
Defender Projects. These appellate programs started NLADA’s appellate section, which develops
standards and initiates training. Jim Neuhard started his career in the Michigan appellate defender’s
office and went on to be president of NLADA and [co]author the ABA’s Ten Principles of a Public
Defense System. [Howard Eisenberg, the eventual defender director and executive director of
NLADA, Wisconsin Appellate Defender.] [Ted Gottfried was the longtime Defender Committee chair.]
Marshall Hartman, then at the Cook County Defender Office, secured the grant to start the Illinois
appellate defender, and later became NLADA’s third defender director.
In 1972, Hartman directed Nancy Albert-Goldberg to conduct an in-depth study of the funding
patterns of LEAA. It was entitled The Dollars And Sense Of Justice: A Study Of The LEAA As It
Relates To The Defense Function In The Criminal Justice System. Because the LEAA enabling
legislation did not explicitly direct funds to be used for prosecution or defense, less than one percent of
LEAA funds went to public defense. The study led Congress to enact explicit language regarding
public defense. This boosted funding for public defense nationwide.

Public defense funding crisis
In the 1980s, lack of funding for defense services and technical assistance became a crisis with the
abolition of the LEAA and the ongoing funding crisis in state and local defender programs. Meanwhile,
the war on crime and the war on drugs resulted in record numbers entering the justice system, reaching
a peak in 1992.
The LEAA was abolished in 1980. Its successor agencies in the DOJ were the Office of Justice
Assistance, Research, and Statistics (1982–1984) and the Office of Justice Programs (1984–). These
agencies made very few grants to public defense. Large-scale national and local funding disappeared
not only public defense but for all other aspects of state and local criminal justice systems. There was
no national funding for technical assistance, innovative projects, evaluation capacities, or support for
state and local courts, governments or bar associations that were considering evaluating, starting or
improving their public defense systems.
Edward R. Byrne and Byrne grants
In 1988, 22-year-old New York City police officer Edward R. Byrne was murdered while on duty
while protecting a witness. From jail, a drug dealer ordered the killing because he wanted a “cop shot”.
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A videotaped confession played at trial provided graphic details of the killing and of the participants
bragging after the shooting. The murder prompted nationwide outrage. President Ronald Reagan
personally called the Byrne family to offer condolences. Vice President George H.W. Bush carried
Byrne's badge with him on his campaign for president in 1988. The law enforcement community
lobbied intensely for creation of Byrne grants to replace their lost LEAA funding. With a fallen
officer’s name on the grant program, the law enforcement community felt the money was mostly theirs.
The law authorized use of Byrne grants for 29 purposes. None was explicitly authorized for public
defense. Most state panels excluded public defense from Byrne funds. Adequate local funding for
public defense could not be found. Funds for law enforcement poured into local communities and
increased caseloads to crisis levels.
Increased funding under Attorneys General Janet Reno and Eric Holder
In 1999, Attorney General Janet Reno held the first of two National Symposiums on Indigent
Defense. Delegates from around the country convened in Washington, D.C. to discuss problems and
solutions in the crisis in indigent defense. It was the first time since William Howard Taft and Charles
Evan Hughes in the 1920s that high-level government officials acknowledged the importance of public
defense and the necessity of adequate resources to carry out its mission. Publicity on the crisis in
indigent defense reached the national media.
In 2009, the Constitution Project released the report Justice Denied: America’s Continuing Neglect
of Our Constitutional Right to Counsel through a partnership with NLADA and the National Right to
Counsel Committee. The report attracted wide publicity. US House Judiciary Committee Chair John
Conyers (D-MI) held the first-ever hearings on the crisis in indigent defense funding. Among the
witnesses was Dennis Archer, a former president of the ABA and Mayor of Detroit.
Attorney General Eric Holder delivered a series of speeches on the crisis in public defense
funding. For the first time, the US Attorney General and his division heads came to an ACCD meeting
in Washington, D.C. for a free and frank discussion of the needs of the public defense community. The
following year, Holder convened the third National Symposium on Public Defense in America. While
modest in amounts compared to law enforcement, more grants were made to public defense.

NLADA’s Blueprint for Justice
In 2011, NLADA issued the report Blueprint for Justice: Rethink. Retool. Rebuild. The document
was organization’s strategic vision for shaping justice in America for the next 100 years. The goal was
to develop a system of high-quality, well-funded civil and public defense systems across the country.

Public defenders underfunded
The combination of too many indigent defendants and not enough resources has overwhelmed the
system. While there are bright spots, the norm in the cities is public defenders with too many cases.
Many misdemeanor defendants do not get lawyers.
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In Louisiana in 1993, Orleans Parish part-time public defender Richard Teissier had 70 active
felony cases, had little investigative help, and “had clients who were typically in jail one to two months
before he met with them”. Meanwhile, he had to prepare a defense for Leonard Peart on charges of
armed robbery, aggravated rape, aggravated burglary, attempted armed robbery, and first degree
murder. Teissier filed a motion for relief. In New Orleans, Judge Johnson held hearings on the
problem, agreed the situation was unconstitutional, and ordered Teissier’s caseload reduced. The judge
also tried to order the legislature to fund the public defender program properly but that was struck
down due to separation of powers.201
Twenty years later, after Hurricane Katrina, after the public defender office was recreated from
scratch, and after various reforms and initiatives, the Orleans public defender office remained
underfunded. A 2009 Department of Justice report estimated that the Orleans Public Defenders Office
needed 70 lawyers and an $8.2 million budget to “protects its clients’ constitutional rights.” As of 2015,
the office had 51 lawyers and a $6 million budget, projected to shrink to around $5 million for 2016.202
The same story could re repeated in major cities around the country.
In 2013, the Sixth Amendment Center concluded that the biggest problem in rural Nevada was lack
of money.
But fixing the “crisis” in rural Nevada has proven to be more difficult. There are a wide variety of
reasons for this…. Perhaps most importantly, though, most rural Nevada counties have insufficient
resources to keep pace with the United States Supreme Court as it continually clarifies and expands the
responsibilities that attorneys owe to their clients under the Sixth Amendment. 203

The same is true of most of America.

Misdemeanorland
In recent decades, expanded "broken windows" style policing resulted in "vastly expanded arrests
and citations for subfelony crimes".204 In her 2018 book Misdemeanorland, Issa Kohler-Hausmann
argued that
lower criminal courts in New York City’s age of mass misdemeanors have largely abandoned what I call
the adjudicative model of criminal law administration—concerned with deciding guilt and punishment in
specific cases—and instead operate under what I call the managerial model—concerned with managing
people through engagement with the criminal justice system over time. 205

In 2018, Alexandra Natapoff authored the book Punishment Without Crime: How Our Massive
Misdemeanor System Traps the Innocent and Makes America More Unequal. She estimates that each
year Americans receive roughly 13 million misdemeanor charges (nobody really knows the total),
which represent about 80 percent of the nation's criminal docket. "[A]round 97 percent of misdemeanor
convictions are the result of a guilty plea." Because of the scale of numbers, it results in "meet 'em and
plead 'em lawyering", also called McJustice, that tramples rights.206 Natapoff notes:
"Some St. Louis municipal courts handle over five hundred cases in a single night court session, less
than one minute per case. *** But in practice, misdemeanor defendants don't get lawyers. In some lower
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courts, judges routinely instruct defendants to work out their cases directly with the prosecutor.
Even when defendants do get lawyers, they still might not get proper representation. *** In cities like
Chicago, Atlanta and Miami, misdemeanor public defenders carry over 2,000 cases per year -- more than
five times the caseload recommended by the American Bar Association. 207

As a result, many defendants "will plead guilty without anyone checking the evidence to see if
they actually committed a crime.... [I]nnocent people arrested for low-level offenses routinely plead
guilty to crimes they did not commit.... Pleading guilty... typically lets them go home." Although these
"minor" offenses are sometimes called "infractions" or "violations", people are "punished in ways that
can haunt them and their families for the rest of their lives". In comparison to mass incarceration, "the
misdemeanor behemoth does quieter damage on an even grander scale."
Natapoff previously worked in Baltimore as a public defender in federal system, which has fewer
cases and more resources. There, she notes
"indigent defendants charged with shoplifting or DUI get skilled counsel, and courts routinely hold
hearings and proper trials.... [In other courts], there are top-notch public defender offices around the
country that provide representation as good or better than any expensive law firm.... Sometimes, at its
best, the US criminal process lives up to these important values." 208

So this "gold standard" is possible, but few experience it. Mostly, it’s a gradation of mediocrity
down to the bottom where, "the criminal process has become an enormous, sloppy, shadowy world
through which millions of Americans get rushed every year."
Natapoff notes that regressive fees and policies, like jailing convicts who cannot pay a fine or fee,
result from the need to fund operations of courts, municipalities, police, private contractors, and even
judges.
Natapoff also warns that "racial inequities in misdemeanor policing and processing" penalize
"people of color, mostly black men, arresting them for disorderly conduct, trespassing, drug possession,
and other minor order-maintenance offenses."

11. Professionalization of public
defense: 1970s-2022
Professionalization and development of defense systems
Marshall Hartman became head of the NLADA Defender Division in 1970. Thus began NLADA’s
national leadership in training, standards, evaluation, statistics, and defense system design. NLADA
played a key role in a plethora of national initiatives to fund, professionalize, and develop the public
defender system. Hartman successfully pressured the federal LEAA to fund defender and defense
initiatives at the national, state, and local levels. He repeated the argument of Chief Justice Burger that
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the justice system consisted of a three-legged stool – defense, prosecution and the courts. If one failed,
they all would fail.
Between 1971 and 1973, LEAA established the National Advisory Commission on Criminal
Justice Standards and Goals (NAC) for the use of LEAA funds. Hartman prepared a set of black letter
standards on the defense function that included, most significantly, recommendations on caseload
maximums for public defenders handling misdemeanor, felony, juvenile, mental health, and appellate
caseloads. The NAC task force accepted the standards but at first refused to adopt caseload limits.
Hartman and Sheldon Singer persuaded the NAC task force to adopt the caseload maximums, the first
national recognition of an absolute cap on the amount of cases any defender could handle. There was
no “defender exception” to the rules of professional conduct that would justify unethical representation
for the poor because the government was unwilling to pay for competent, ethical representation.
Hartman persuaded LEAA to fund creation in 1973 of the National College of Criminal Defense in
Houston. Private attorneys were eligible if they agreed to accept counsel appointments. The board
consisted of equal representation from the ABA, the National Association of Criminal Defense Lawyers
(NACDL), and NLADA.
Marshal Hartman and John Robb, chair of SCLAID, persuaded LEAA to convene during 19731974 the National Study Commission on Defender Services. It was modeled in part on the National
Advisory Commission.
During 1974-1976, the National Center for Defense Management was a project that conducted
numerous technical assistance efforts that improved services. The project convened the best defenders
in the country along with recognized professionals from other parts of the criminal justice system and
from business management. This project created teams of defenders, trained them in evaluation
techniques, and sent them into offices across the country.
NLADA conducted numerous studies and evaluations. These led LEAA to fund NLADA to
perform and manage its own evaluation program. In 1976, NLADA published a self-evaluation manual
for defender offices and the Evaluation Design for the Offices of the Public Defender.
In 1976, with the return of the death penalty, NLADA created the premier death penalty defense
training program, Life in the Balance. Death penalty cases had consumed vast resources of the defense
system, and the training addressed the need for experienced counsel to handle each phase of these
cases. In addition, NLADA created the Standards on Assigned Counsel in Death Penalty Cases. The
standards were adopted by the ABA and cited by the Supreme Court as the fundamental steps
competent counsel should follow in handling death penalty cases.
In 1976, NLADA held the National Colloquium on the Future of Defender Services. Three
hundred participants – state supreme court justices, prosecutors, assigned counsel, defenders, client
representatives and academics reviewed and commented on the recommendations in the draft report of
the National Study Commission. Following the colloquium and final editing, NLADA released the
“Guidelines for Legal Defense Systems in the United States.”
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SCLAID: Defense Advisory Group
The 1980’s was an active era for SCLAID.
Santa Clara County Public Defender Sheldon Portman had chaired NLADA’s Study Commission
and was then a member of SCLAID. Portman and James Neuhard presented a proposal to SCLAID
chair Robert Raven in 1981 that the ABA through SCLAID fund small grants (most under $10,000) for
innovative technical assistance and demonstration and research projects. John Arango, a longtime legal
services consultant, became the project’s first administrator. One of its early grants was to hire Robert
Spangenberg of the Massachusetts-based Spangenberg Group to provide a few days of technical
assistance and evaluations to local bar associations and defender programs. The “few days of technical
assistance” ultimately grew into the longest running project of its type in the ABA and became a
powerful force for reform within the defender movement. For more than three decades the project now
known as the Defense Advisory Group has provided technical assistance in every state.
Standards, training, and evaluation
In 1980 and 1981, NLADA produced its first set of specialized standards -- Standards for the
Operation and Evaluation of an Appellate Defender Program – and held the first appellate training in
Indianapolis.
In 1985, NLADA conducted its first National Defender Management Training Program, a program
that continues. The leadership of NLADA recognized that the defender community needed to meet on
a regular basis even in hard economic times. There was also increasing need for programs to learn best
practices in order to improve quality, lower costs, and avoid grievances.
In 1989, the ABA adopted Guidelines for the Appointment and Performance of Counsel in Death
Penalty Cases. Perhaps no set of standards represent more the evolution of NLADA’s understanding of
what is needed for high-quality, criminal defense representation than theses standards. No set of
standards received more review when proceeding through the ABA House of Delegates. In 2003, the
US Supreme Court cited the standards in Wiggins v. Smith, 539 U.S. 510 as reasonable measures of
competent counsel in cases involving the death penalty.
In 2002, NLADA established its Research and Evaluation Division and hired David Carroll as its
director. The division’s systematic reports led to the creation of new programs, reform and expansion of
existing systems and the impetus towards major reforms in others. The division has provided
consulting assistance on criminal defense to the U.S. Justice Department, Congress and numerous state
and county governments. The reports have lead to statewide reforms in Alabama, Idaho, Louisiana,
Montana, and Nevada. Expansion and reforms occurred in Cincinnati, Maryland, and Venago County,
PA. A report that was the basis for reform was released in Michigan.
In the aftermath of Hurricane Katrina, the Louisiana State Bar Association in 2006 retained
NLADA to assess the public defense system in New Orleans and make recommendations for its
improvement. The report issued by NLADA had an immediate and positive reaction on improving the
Orleans Parish Public Defender Office. Following the release of the report, NLADA served in an
advisory role to the House Justice Committee in the Louisiana Legislature.
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In 2008, the Nevada Supreme Court issued an order mandating widespread reform of the state’s
public defense system. Among the reforms was a requirement that every county submit defense
delivery plans that removed judges from the defense function. This order adopted the first
recommendation in the ABA/NLADA Ten Principles. NLADA staffed the Supreme Court Task Force.
2002: Ten Principles of a Public Defense Delivery System
James R. Neuhard, Director of the Michigan State Appellate Defender Office was the first to
recognize the need for clear and concise guidance on how to design an effective system for providing
public defense services. In 2000, he jointly produced a paper with Scott Wallace, NLADA’s defender
director. Entitled “The Ten Commandments of Public Defense Delivery Systems”, it was the basis for
SCLAID’s “Ten Principles of a Public Defense Delivery System”. In February 2002, the ABA House
of Delegates adopted the Ten Principles. They succinctly stated the essential elements necessary for any
public defense delivery system. These standards have been incorporated into legislation, cited in
editorials, used in lawsuits, and referenced in all field evaluations of public defense systems.
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Alternative approaches
Client-centered defense
In the late 1970’s, client-centered lawyering began as a broader movement that “emphasizes the
importance of clients’ expertise, thoughts and feelings in resolving problems” in an approach that
“emanates from a belief in the autonomy, intelligence, dignity and basic morality of the individual
client.”209 Among the prominent voices for the approach was former public defender Jonathan
Rapping. He founded the Southern Public Defender Training Center which later became the national
organization Gideon's Promise. He wrote of his approach:
We emphasize the importance of humanizing the client every chance the lawyer gets to combat the
impulse of judges and prosecutors to see him as just another faceless defendant. We also stress ... not
assuming the lawyer knows what is best...."210

In 1976, Marshall Hartman resigned as defender director of NLADA in order to head the
experimental Criminal Defense Consortium in Cook County. It was a public defender office modeled
on a neighborhood criminal law office. The client-centered office dealt not only with the criminal legal
problems of its clients but also their civil law and social needs. The initiative was funded by LEAA
and backed by a consortium of bar associations, law schools and civil legal assistance organizations.
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Community-oriented defense
In the 1990s, Neighborhood Defender Service of Harlem (NDS) brought attention to
“neighborhood representation," meaning that anyone accused of a crime within a certain “catchment
area” of Harlem was assigned to an NDS attorney instead of being assigned an attorney at random upon
arrival at the courthouse. This enabled NDS to provide crucial prearrest services and represent clients in
multiple jurisdictions. NDS also had strong ties to the community.... 211

Other organizations using the approach included the Youth Advocacy Project in Roxbury,
Massachusetts. From these early leaders grew the Community-Oriented Defender Network (COD), a
coalition of more than 100 public defender offices and related service providers. The COD has been
housed at NLADA since 2014.212
Holistic defense
In 1997, a group of experienced public defenders opened a storefront office across the street from the
South Bronx courthouse. The new Bronx Defenders practiced what they called “holistic defense”. As
the organization’s executive director recalled:
The Legal Aid Society in New York City had been the sole provider of indigent defense services in the
borough. Legal Aid had deep roots and loyal followers, and like most of the other institutional players in
the Bronx criminal justice system, it had no interest in making room for a new organization with a new
way of practicing. The hostility in the courthouse was palpable. Judges questioned our competence in
front of our clients, court personnel threw our case files on the floor when we weren’t looking, and the
private bar snarkily dismissed us as “The Bronx Pretenders.” We had a lot to learn and no one was going
to help teach us. Despite the obstructionism and the deluge of cases that come with being an institutional
defender, the office rapidly established itself as tough, uncompromising, and innovative. And while we
waged a war in the courthouse to reform Bronx practice, we were doing something far more radical. ***
[M]ost of all, we listened to clients.

The Bronx Defenders operates at scale and “represented nearly half of the people charged with
criminal cases in the Bronx in 2012” with a cost-per-case ratio comparable to other public defenders in
New York City. The organization also created the Center for Holistic Defense, a national training
resource center funded by a grant from DOJ.213

The public defender workforce
Incentives to recruit and retain public defense lawyers
The continuing defense funding crisis and the high cost of law school impeded recruitment and
retention of high quality lawyers in defender programs. High case loads and low salaries led to high
turnover that reduced efficiency, increased training costs, and deprived clients of continuity of
representation.
In 2005, new NLADA president Jo-Ann Wallace convened the American Council of Chief
Defenders (ACCD) on Capitol Hill to educate Congress on the crisis in public defense. Defenders
allied with local prosecutors and district attorneys persuaded Congress to pass the John R. Justice
Prosecutors and Defenders Incentive Act in 2007. The law encourages qualified attorneys to choose
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careers as prosecutors and public defenders and to continue in that service. Separately, Congress also
passed in 2007 the College Cost Reduction and Access Act (CCRAA). It includes a public service loan
forgiveness program available to public interest lawyers including public defenders and prosecutors.
Selected professional organizations
There are several professional organizations that serve public defense constituencies. This list does not
include unions.

Selected professional organizations relating to public defense
Organization

Year
began

Constituencies | Mission

Notes

National Legal Aid &
Defender Association
(NLADA)

1911

More than 800 public defender
program and civil legal aid members. |
Promotes excellence in delivery of
legal services for people who cannot
afford counsel.

National Association of
Criminal Defense Lawyers
(NACDL)

1958

Private criminal defense lawyers,
public defenders, active U.S. military
defense counsel, law professors,
judges, and defense counsel in
international criminal tribunals. |
Provides forum for important legal
issues.

National Alliance of
Sentencing Advocates &
Mitigation Specialists
(NASAMS)

1992

Sentencing advocates and mitigation
specialists.

Became a practice
section of NLADA in
2005.

American Council of Chief
Defenders (ACCD)

2001

Directors and deputy directors of all
defender programs in the country.

Practice section of
NLADA.

National Association for
Public Defense (NAPD)

2013

Individual and organizational members No full-time staff.

Oldest and largest
national nonprofit.

Unionization of public defenders in New York City
In 1969, the Legal Aid Society’s lawyers organized the Association of Legal Aid Attorneys
(ALAA), UAW Local 2325,214 which is “the oldest union of public defenders, civil, and juvenile
attorneys in the country.”215 Through strikes, union members won
vertical representation, in which a single lawyer represented a client for the entirety of the case...
affirmative action for new hires, and structures for police accountability. Crucially, the union was the
only tool lawyers had to stand up against the judiciary, who would punish attorneys with contempt if
they were too “aggressive” in securing their client’s release. 216

Decades later, wrangling between the Legal Aid Society and New York City Mayor Rudolph Giuliani
led to the rise of new, non-union public defender organizations in New York City though many of their
employees later unionized. According to an ABA article:
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In 1994, the relationship between Mayor Rudolph Giuliani and the Legal Aid Society — the city’s
largest defense provider — soured, and the society’s staff lawyers went on strike. Giuliani retaliated by
cutting Legal Aid’s budget and issuing requests for proposals (RFPs) for other agencies to provide public
defense. The RFPs resulted in contracts with several new public defense providers, including the Bronx
Defenders and Brooklyn Defender Services. This rift increased the jumble of defense provision in New
York, but also drove innovation, such as expanding the holistic approach to public defense, in which
defense offices provide comprehensive legal and social services. 217

Unlike the lawyers of the Legal Aid Society, the Bronx Defenders were not unionized. As the former
ALAA president Michael Letwin explained:
[Giuliani] started by breaking up their funding into contracts for concrete deliverable items which the
ALAA had to negotiate for. He then allowed new organizations outside of the union to bid to provide
these services. The Bronx Defenders was one of these offices, founded as an organization of permanent
strikebreakers to ensure, in Giuliani’s words, NYC would “no longer be at the mercy of one group that
could decide in the future to go out on strike.”218

The ABA article continued:
[T]he Bronx Defenders was able to provide an excellent quality of representations and a holistic model
that ensured clients’ access to not only criminal defense but also immigration, family law, and housing
legal services. *** In fifteen years, the Bronx Defenders went from representing 10 percent of the cases
in the Bronx to 50 percent, shrinking the ALAA’s share. 219

In 2020, after 23 years in existence, the Bronx Defenders announced that it had recognized the
Association of Legal Aid Attorneys--UAW Local 2325 as the collective bargaining representative of its
workers pursuant to a card check. The organization said that its employees
now join the almost 2,000 members of ALAA who are employed at the Legal Aid Society of New York
City, the Nassau County Legal Aid Society, Federal Defenders of New York, The Legal Aid Society of
Orange County, Youth Represent, CAMBA Legal Services, Neighborhood Defender Service of Harlem,
New York Legal Assistance Group, Asian Americans for Equality, Center for Family Representation, and
Safe Passage Project.220

12. Emerging era
It is premature and beyond the scope of this history to fully portray the emerging era. This section
notes some recent events and trends. The defender community has founded numerous new
organizations and initiatives, many focussed narrowly on addressing a problem or serving a
constituency. A few public defenders have campaigned for electoral office touting their defender
experience.

History of Public Defense

Page 68

Emerging issues
Collateral consequences: Criminal-civil connections
Involvement with the criminal justice system can have many civil consequences, some quite
serious.
For example, civil asset forfeiture has been used excessively and unfairly by police and
prosecutors to seize and keep property. Even if criminal charges are dropped, civil asset forfeiture can
strip the accused of money, cars, and other assets that ease reintegration with society. Even victims
with money often conclude that the cost of litigating for the property’s return would exceed the value of
the lost property. At the federal level, the US Supreme Court ruled in Austin v. United States (1993)
that the Eighth Amendment prohibition against excessive fines applies to federal asset forfeitures. In
2019, the court ruled in Timbs v. Indiana that the Eighth Amendment applied also to state and local
civil asset forfeiture. Legally, the Timbs decision incorporated the Eighth Amendment to the states
under the Due Process Clause of the Fourteenth Amendment. Justice Ginsburg's opinion notes that “the
protection from excessive fines has been a constant shield throughout Anglo-American history” going
back to the Magna Carta in 1215.221 The Timbs decision may deter other practices such as the
confiscation of driver's licenses to compel payment of fines and fees, and the imprisonment of those
unable to pay bail or fines for otherwise minor offenses.
For noncitizens, the civil consequences of a criminal conviction can be more devastating than
incarceration. In 2010, the US Supreme Court held for the first time in Padilla v. Kentucky, 130 S. Ct.
1473, that a lawyer’s failure to inform his client of the immigration consequences of a criminal
conviction amounted to ineffective assistance of counsel. This case reinforced the importance of
advocacy at sentencing.
Technology
Technology continues to change the work of defenders in various ways. First, police and
prosecutors collected more and more information that was fed into private company systems for
predictive policing, digital surveillance, facial recognition, and other data mining. Even information
collected during dismissed and sealed cases can haunt people through increased surveillance and new
police scrutiny. The information can show up in new criminal prosecutions. The Bronx Defenders and
others have opposed such data harvesting and use. Second, many measures to reform criminal justice or
reduce mass incarceration expanded electronic monitoring. Public defenders must advise their clients
on navigating life under electronic supervision in the ecarceral state.
Noncitizen defendants
As the immigrant population of the US grows, so will the importance of defending noncitizens.
accused of crimes. Founded in 2002, the Defending Immigrants Partnership (DIP) is the only national
collaborative devoted to fostering changed perceptions and effective practices within the criminal
justice system to ensure high-quality legal representation for indigent immigrant clients in criminal and
civil matters. DIP provides defenders the means to make systemic improvements in their representation
of noncitizen clients. DIP was created as a partnership between the New York State Defenders
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Association’s Immigrant Defense Project, the Immigrant Legal Resource Center, the National
Immigration Project of the National Lawyers Guild, and NLADA.
More recently, some public defenders have taken a more direct approach.
Starting in 2017, New York City public defenders began taking direct action to challenge the deportation
of their clients in a series of wildcat strikes whenever ICE agents would abduct our clients in court. Nonunion lawyers from the Bronx Defenders and Brooklyn Defender Services walked off the job and
formed picket lines with ALAA lawyers outside of the courthouse, slowing the Court’s operations in
order to pressure court officials to formally ban ICE officers from New York City courthouses.
[In 2019] workers at the Neighborhood Defender Services of Harlem voted to unionize and joined the
ALAA in an upset election that shocked management and the city. 222

Health issues
Public defenders have sought to divert or remove from incarceration defendants affected by health
issues. First, defendants with substance abuse problems may benefit more from treatment than prison.
For example, the Maryland Office of the Public Defender has pilot projects for defense-based social
work services to advocate for release into community-based drug treatment. Second, amid the COVID19 pandemic of 2020, public defenders obtained the release of many incarcerated to reduce their
exposure to the virus.

Sixth Amendment Center
Among new organizations is the Sixth Amendment Center (6AC) in Boston, established in 2013.
The 6AC neither lobbies nor files lawsuits. Instead, it focuses on two tasks. First, it provides technical
assistance and independent systemic evaluations of public defender systems. Second, it educates the
public about the right to counsel in the criminal justice system, including the history.223

Public defenders run for office to press reform
Some public defenders have taken their reform message to the voters.
2019: Tiffany Cabán, Bronx
Public defender Tiffany Cabán ran an insurgent campaign for district attorney of Queens, a New York
City borough with two millions residents. On election night of the hotly-contested Democratic primary,
she declared victory by 1,100 votes. Six weeks later, after absentee ballots, a recount, and legal
challenges, she conceded defeat by a handful of votes to establishment candidate and Queens borough
president Melinda Katz. Though both candidates promised reform, the New York Times reports that
"Ms. Cabán, though, went much further, and her positions forced Ms. Katz to shift left."224 Her
supporters say Cabán lost the vote but was later elected to city council. She said in an interview after
her district attorney campaign:
Our campaign changed the debate around criminal justice reform. We’ve helped make issues like the
decriminalization of sex work, bail reform, and the overcriminalization of poverty part of the national
conversation. Perhaps most importantly, we talked about addressing the root causes of crime and the
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systemic oppression and inequities driving it. We drove conversations about our responsibility to center
public health and public safety outcomes, and said it’s time to divest from a culture of convictions at all
costs that has not made us safer and has devastated our black and brown communities. 225

Illustration 8: Tiffany Cabán, from her campaign website.

2018: Franklin Bynum, Harris County, TX (Houston)
Franklin Bynum was elected as Judge of the Harris County Criminal Court. A former public defender
and private defense lawyer, his platform included ending cash bail, ending plea mill practices, support
for diversion programs to reduce arrest, an end excessive to court appearances, and more oversight of
police in the courtroom.226 About the prison abolition movement, he said:
I just call it the “abolitionist movement” and put it in the larger context of movement for liberation. It’s
part of the lineage of the movement to abolish chattel slavery. That movement was successful, but
spawned all these other forms of oppression, and we have to continue working to dismantle those
oppressions.227

2017: Larry Krasner, Philadelphia
When former public defender Larry Krasner declared his candidacy for DA, the president of the
Philadelphia police union described the candidacy as "hilarious".228 Then Krasner won the election.
From a perspective gained from his 30-year career as criminal defense and civil rights lawyer, Krasner
has instituted numerous reforms.
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